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- ILLINOIS ENVIRONMENTAL PROTECTION AGENCY'’S -
RESPONSE TO PRE FILED OUESTIONS

NOW COMES the Illinois Env1ronmenta1 Protect1on Agency (“Ilhn01s EPA” , by -
and through one of its attorneys Kyle Romlnger and submits the followmg responses to
the pre -filed questlons of Unlted 801ence Industnes Inc (“USI”) CW3M Company, Inc
| (“CW3M” , and CSD Environmental Services, Inc. (“CSD”) for the July 27, 2005, o
hearmg ‘The 1111n01s EPA would like to thank the Hearmg Ofﬁcer for grantmg an
extension for the filing of these responses

The responSes are divided into four sections: -the first contains responses to
Danjel King’s questions, the second eon‘rains responses to Jay Koch’s_'questions, the third
contains responses to CW3M’s questions, and the fourth contains responses to CSD’s
questions; The number of each response corresponds to. the nnrnbers'of the pre-filed
- questions. To mlmrmze the nnmber of citations, most responses refer only to the

provisions of Part‘734. Where appropriate, however, the responses would also apply to
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the correspondin‘g provisions of Part 732 unless the context of the response indicates
otherwise.

Answers to the Pre-Filed Questions of Daniel King of USI

1/ The maximum payment amounts for activities required under Section'

v734.210(a) are found throughout Subpart H and depend upon the activities being

performed. For example, amounts for tank removal activities are addresserl in Section - * |
734.810, amounts for free product removal activities and groundwatér removal and . *-
disposal activities are addressed in Section 734.815, amounts for soil removal and
disposal activities' are addressed in Seotion 734.825, and amounts 'for professionai
consulting sertlices are addresseci in Section 734.845 . As alternatives to the amounts set

forth in these Sectlons owners and operators can determme max1mum payment amounts '

&\‘-I

via bidding under Sectlon 734.855. Owners and operators tan’ also seek alternative

maximum payr'nent amounts for unusual and extraOrdinary circ_umstances under-Section‘ ‘

734.860.

2. | The maximum payment amounts for activities required under Section
734.210(b) are found throug}iout Subpart H and .rlepend upon the actiyitie's being
performed. Examples of activities that might be performed to comply with Section . |
734.210(b) and the Sections containing the maximum payment amounts for' tnose :
activities are set forth in question 1 above. As alternatives to the maximum payment

amounts, owners and operators can also bids costs Section 734.855 and seek alternative

maximum payment amounts for unusual and extraordinary circumstances under Section .

734.860.




3.  Anextension granted under Section 734.210(g) does not extend the
deadline under Section 734.210(d) for the filing of a 45-Day Report. Please note that the
submission of an amended 45-Day Report at the conolnsion of early action activities
would not result in unnecessary duplicated effort. The information subrnitted in the
amended report would be information that was not submitted in the initial 45-Day Report.
The Tlinois EPA included costs associated with the preparation and submission of .

amended45-Day Reports in the maximum payment amounts it proposed for the © = - |

preparati—’on‘ and submission of 20-Day and 45-Day Reports (Section 734.845 @(3)).

4.A  The Illinois EPA included costs associated with requesting an extension
‘- under Section 734.210(g) in the maximum payment amount it propo'sed for the
- prepara’uon and subm1ss1on of 20-Day and 45 Day Reports (Section 734. 845(a)(3))

5. The Ilhn01s EPA 1ncluded the costs for abandonment slurry in the

. _ b
“maximum payment amounts it proposed for tank removal or abandonment (Section‘ :
734.810).
6. The maximum payment amounts for tank abandonment are set-forth in

Section 734.810. 'I“he Illinois EPA does not envision the 'unueual or extraordinary

| circumstances provisions (Section 734.860) applying to a tank abandonment merely

because the Office of the State Fire Marshal has determined that an unusual situation

makes removal of the tank infeasible. - _ ' o : !
7. The Illinois EPA included costs associated w1th field persOnnel and

mobilization in the max1mum payment amounts it proposed to the Board for’speciﬁ'c field

activities. For example, the maximum payment amounts proposed for drilling (Section




734.820) include all costs associated with the field personnel, mobilization, and
equipment needed to perform the drilling.

8. - The Illinois EPA included professional consulting services costs
a;sociated with tﬁe prepa.ratién for early action soil abatement in the maximum paymeht
amount it proposed for preparation for the abandonment or removal of USTs (Section
7 34.845 (a)( 1)).‘ .Thelllinois EPA included,professipnal consulting services costs .
associated with preparation for the impleméntation of conventional corrective action:
technologies in the maximum payment amount it 'proposed for ;che preparation and
submission of éo_nvéntional ;cechnolo gy corrective action plans (Section 734.845(c)(1)).

The Illinois EPA included professional consulting services costs associated with ..

_ ﬁr@p'aration for drilling events in the maximum payment amounts it proposed for site . .,

investigation plans (Section 734.845 (b)). Finally, .for"f)’fb ssional Consulting services

 costs associated with preparation for the implementation_of alternative technologies, the -

Illiﬁois EPA proposed that costs associated with alternative technologies be determined .
on a time and materials basis (Section 734.845(c)(1)).
9. The Illinois EPA included costs associated with applications for payment

in the maximum payment amounts it proposed for professional consulting services

(Section 734.845). . -

10.  The Illinois EPA included costs associated with professional oversight of

release confirmation, the immediate actions taken to prevent any further release, and the

identification and mitigation of fire, explosion, and vapor hazards in the maximum . '

. payment amounts it proposed under Section 734.845 (a).




11. The Illinois EPA included costs associated with obtaining an eligibility
and deductibility letter in the maximum payment amounts it pfoposed for professional -
consulting services (Section 734.845).

| 12.  “Best efforts” to obtain off-site access would be conducted as a part of the
Stage 3 site investigat_ioh. Under the Board’s First Notice Proposal, costs associated with
Stage 3 site investigétioﬁs are to be reimbursed on a time and materials basis. See F irst
Notic.el;Erop(')sal Opinion and Order; p. 80. |

W13 Yes. | f._

14... “Conventional technolo gy’ is by deﬁhition the removal and disposal of

_ contaminated soil. See Section 734.115. There is no “conventional technology” for the

' ex-situ treatment of contaminated fill material. - -

15. - The Illinois EPA beélieves the maximum payment amounts set forth in the
Board’s First Notipe proposal adequately account fot the different types of equipment
needed to remove different sizes.of tanks. . .

16. Reimbursemenf of personnel on a time and materials basis is not based

~ solely on the educational degree and experience of the person pcrformi'ng'the task. Under
‘Section 734.850(b), persohnel costs must be based upon the work performed, regardleé_s

of the title of the person performing the work. The Illinois EPA proposed Appendix E in

part to establish the minimum education and experience levels a person must have in
order to be billed under a particular titlé. Please refer to page 34 of Exhibit 13 (Draft '
Budget and Bllhng Forms) submitted at the March 15 2004, heanng for descnptlons and

dutles of each personnel t1t1e as env1s1oned by the Ilhn01s EPA
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17.  The Illinois EPA envisions that the costs of _remotely monitoring
alternative technologies will be subject to reimbursement on a time and materials basis.
.18.  The Illinois EPA included costs associated with performing and analy_zing
hydraulic conductivity tests in the maxnnum payment amounts it prcposed for
'professicnal consulting services for site investigation (Section 734.845(b)). ‘ |
- 19. . The Illinois EPA included costs associated with performing water supply B
‘ uvell surveys under Section 734.445(a) in the maXimum‘payment amount it proposed for
. the preparation and submission of 20-Day and 45-Day Reports (Section 7 34.845(a)(3)).
| 20. The $160 maxunum payment amount for well surveys applies only to Weli
surveys conducted pursuant to »Section 734.445(b). See Section 734.845(b)(7). - The |
- max1mum payment for Well surveys conducted pursuant to Section 734.445 (c)is
determined on a t1me and matenals bas1s See Sect1on 7 34‘“t345(b)(7) The Illinois EPA
mcluded the -“external costs of completing a well suwey under Sect1on 734.445(b) in the
maximurn payment amount it proposed for the preparation and submission cf 20-Day and
- 45-Day Reports (S.ecticn 73_4.845 (a)(3l)). | It pfOposed the $160 maximum payment
amount in Section 734.845(b)(7) to cover labor costs associated with the well survey.
The Iilinois EPA included costs associated with a professional engineer’s review
and certification of the well surveys in the maximum payment amounts it proposed for

professional consulting services related to site investigation and corrective action reports.

See Sections 734.845(b) and (c)(5). .-

21. = It appears that in most cases a properly drawn and scaled site map: _

showing the dimensions of an excavation will.be sufficient in a.corrective action plan to

show the volume of soil to be removed and disposed. Copies of weight tickets and



- the preparation and submission of site investigation completion reports is appropriate.

* submission of Stage 3 site investigation plans and costs associated with Stage 3 site

investigation field work and field oversight under Section 7 34.845(b);

special waste manifests may be included in corrective action completion reports to help.
document the soil actually rémoved and‘ disposed. Copies of landfill invoices are needed
in reimburéement requests to document the costs incurred, and for the calculation of
handling charges.

The Illinois EPA included costs associated with determining the dimensions of an

excavation in the maximum payment amounts t propoSed for professional consulting =
services (Section 734;845).

92... The Illinois EPA believes the maximum ‘payment amount it proposed for
Please note that the Board decided that costs associated with the preparation and

investigation field work and.ﬁéld 4oversli;ght will lbe reimbursed on a time and'mateﬂals
basis: See First Notice Proposal Opinion and Order, p. 80.

23. - The[llinois EPA included costs associated with completing a survey of
groundwater flow diréctidn.and gradient in the maxunum payment amounts it proposed

for site investigation field work and field oversight under Section 734.845(b).

24, The Tllinois EPA included costs associated with well development, well

surveying, and well sampling in the maximum payment amounts it proposed for site

25.  Please see the response to CW3M’s question 20.
- 26.  The Illinois EPA believes the maximum payment amount it proposed for

direct push injections is appropriate.




- groundwater remediation.

27.  The depth of material being replaced (e.g., 12 inches of concrete) may be
greater than the depth of the same material when it is used .to create an engineered barrier.
For material being installed solely as an engineered barrier and not as replacement:
material, the Illinois EPA proposed maximum payment amounts for the depths needed to
create an engineered barrier. In cases Wheré replacement materiél is also used as an
engineered barrier, the Tlinois EPA envisions the replacement material falling under fhe ‘
maximu;n payment amounts for replacement material (Section 73‘4.840(b)). e

~28.  “Conventional technology” is by definition the removal and disposal of

contaminated soil. See Section 734.115. There is no “conventional technology” for

Please refer to questioﬁ 1 aboye fqr a disqussiqn of the maximum payment : -
amounts the lllinois EPA proposéd for acﬁvitiéé féc’iﬁiréd under Section 734;210(9.). :

'29.. Cleanﬁp étrategies ptilizing both éonvéﬁtional and'alternative technblogies . ‘
can be submitted in a singie corrective action plén_. If soil contamination is addressed
solely through conventional technology, costs associated with the preparation and

submission of the soil remediation portion of the plan are subject to the maximum

i)ayment amounts for conventional technology plans and costs associated with the
preparation and submission of the groundwater remediation portion of the plan are
subjeci to reimbursement on a time and materials basis. See Section 734.845(c)(1). If- |

soil contamination is addressed through both conventional technology and alternaﬁve

technology, the Illinois EPA envisions costs.. related to the soil remediation portion of the ' :

plan that exceed the maximum payment amount for the preparation and submission of |

conventional technology corréctiV_e action plans being reimbursable on a time and



materials bésis.- In this last example the costs associated with the groundWater
remediation portion of the plan are subject to reimbursement on a time and materials
basis. See Section 734.845(c)(1).

30.  Ifthe soil is addressed though an altefnative technology, costs associated -
with the preparation and submission of both the soil and the grpuﬁdwater portions of the
plan would be subject to reimbursement on a time and matérials basis. See Section _
734.84v5(_c)(1). If soil:is addressed through conventional technology, costs associated
with the;breparation and submission of the soil remediation portion of the‘plén are subject
to the maximum payment amounts for conventional technology plans, and costs
- associated with the preparation aﬁd submission of the groundwater remediation portion of
" the plan are subject to reimbﬁsement ona tiﬁierand materi_gls basis. ' See Section
| 734.845(0)(1).

31. - Arevision to Section 734.355(0) dées not appear necessary. Under
Section 734.355(b), the Illinois EPA can only require the submission of a revised -
cotrective action plan. -There,fo.m, the only Illinois EPA decision to 'appeal under Sectioh
734.355(c) would be a decision to require a revised corrective action plan.

'32.  As explained at hearing, fhe Illinois EPA envisioned the scope of work
for each maximum payment amount to be all of the activities associated with .the .
identified task; ‘Therefore, bids for an identified task should include all costs associated
with the task. For example, the scop'e of work for the $3,15 O maxinium ﬁayment amount
~ allowed for the removal of a 1,000 gallon tank .WQuld be all of the activities associated
*with the tank’s removal, including, but not limited to, is excavation, removal, and

disposal. See Section 734.810. Therefore, under Section 734.855 abid for the removal




of a 1,000 tank should include allicosts associated with the removal of the tank,

| including, buf not limited to, its excavation, remoyal, and disposal.

33.  The Illinois EPA did not envision Section 734.860 being utilized merely
because costs exceed a maximum payment ainount. It envisioned Section 734.860 béing
utilized when the costs for an identified task exceed the maximum paymenf amount for

- the task due "[0 unusual or extraordinary circumstances. Please see the demonstration that:

must be made under Section 734.860 in order to seek reimbursement under that Séction.‘

© 34 Prevailing market rates may be determined from a number of sources.

One example would be the bids the Illinois -EI"A-receives under Section 734.855.

- Another example would be information brought to the attention of the Illinois EPA -

- through LUST Advisory Committee meetings. The Illinois EPA does not have a
deﬁnitive list of resources that it will consult for all cést's‘ When conducting reviews under
Section 734.875. Rather, it will use the resources that it believes prbvide an aécuréte‘
assessment of the reasonable prevailing market rate for a particular cost. If the Illinois

| EPA determines that a maximum payment amount needé .to be adjusted, that adjustment
must proposed to the Board through a rulemaking. Therefore, the public will have an
opportu;nity‘ to provide testimoﬁy and submit commézrts about the methods the Illinois
EPA used to determine whether the proposed adjustment is needed and the appropriate -
amount of the adjustment.

.35, Please see the fesponse fo queétibn 34 above. -

36. - The annual Implicit Price‘De.:ﬂator for Gross Ngtional Producton whlch |

~ the ahnual inflation factor is based is published each y§ar in the Apﬁl issue of the United

States Department of Commerce’s Survey of Current Business. Therefore, adjusting the -
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maximum payments amounts on January 1 would delay the adjustments by an additional
six months (e.g., adjustments based on the April 2006 publibation would not be made
until January 1, 2007, mstead of July 1,2006). The Illinois EPA beli_eves the earlier July
1 adjustr‘nentvdate set forth in the Board’s Firsf N(;tice Pfoposal is more appropriate. -
37 .~ The lannual increase bésed"oﬁ the anmial Implicit Price Deﬂatof for Gross

Nétional Product is applied across the board to all maximum payment aﬁmﬁnts, evén o
_though all of the individual costs included in a particular mMimﬁm payment» amount may
hévé notadsen by the same rate. The 5% cap ensures that the maximum payment

amounts do not ﬁse‘ too qﬁickly based solely upon the annuél‘inﬂatidn factor. -If all of th.e
co.sts included in a maximum payment amount.do héppen to'increase at an annual o
 inflation rate of greater than 5%,:vdwners and operators can exceed thé maximum payment -
amount via bidding. - The Illinois EPA or anyone else could also propose an appropriate
. adjustment to the maXimum'payineht amount through a Board'rlilerhé.king. A change to
the 5% cap could also be propred'through a Boérd rulemaking should it prove to be
inappropriate. | | |

~ 38.  TheIllinois EPA does not agree with the premise that an owner’s or

operator’s decision to éontinuedperéting a station during fémediation makes
conventional technology infeasible. In s;uch a case, the owner or opéra;tor is making a
business deéision to continue operafing the station during. remediation and to remedi_até
using an alternative technology ihstead of a conventional technology. - The Illinois EPA
does not envision that-an owner’s or opérator’s decision to Contihue operating a station
a(1>1d’ conduct -remediatvion' using an alternative technology wOuld,’ by itself, constitute an

unusual or extraordinary circumstance for purposes of Section 734.860.
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39,  Section 734.340(c) is n(.)t new language proposed by the Illinois EPA. The
Section merely repeats language that already existé in Section 732.407(c).

40.  The Iilinois EPA included costs associated with the preparation of maps in
fche maximum paYment amounts it proposed for the preparation and submission of plans
and reports (Secti;)n 734.845). In many cases; thé preparatiqn of a map requires only the
updating of an existing map from an earlier plan or feporL As with other coéts,: if the
rﬁaximum paymenfc-amounts- set forth in the rules aré insﬁfﬁcient fora ‘particular site, they
can be exceeded through-.fhe bidding or. the unusual or extraordinary circumstances -
proviéions. o | :

41.  Sections 734.835 and 734.Appcﬁdix D mérely.sét forth' the maximum- -
payment amounts owners and operators may be reimbﬁrsed for costs assoéiéted with - .

sample handling and analysis. Please note that an individual maximum payment amount

for shipping is included at the bottom of Section 734.A15pen'dix D. The Board’s proposed

. rules" do not address, and the Tllinois EPA did not envision the rules addressing, how the

amounts reimbursed to an owner or operator are divided among the parties performing
the work.

42.  The instélllation‘ of monitoring wells, including théir depths, should
comply with SectiOn 734.430 and generally accepted engineering practices. -

43.  Some maximum payment amouﬁts a:fe applicable thrc;ugh all phases of:

work. For example, the maximum payment amounts. for sample handling and analysis

(Section 734.Appendix D) are applicéble during the early action phase, the site .. . _

investigation phase, and the corrective action phase. . -

12




.44. ‘ Sectioris 734.315, 734.320, and 734.325 contain general requirements
regarding the depthe of boﬁngs. The Board’s rules do not mandate the use of a specific
tool for borings. |

45, " The owner or operator should propose the most cost—effective method of
di'sposal. ) ‘ |

. 46. . Thelllinois EPA included all submittals ef plans, budgets, reports, --

- applications for payment, and other documentation in the maximum payment amounts it

proposed for professional consulting services under Section 734.845. For example, the -

Illinois EPA proposed $4,800 as ‘the’ maximum payment amount for the preparation and-

_ submission of all 20-Day and 45-Day Reports, regardless of how many 20-Day and 45- . '

- Day feports are submitted.‘. L
47.. . The maximlﬁﬁ _paynient amounts theIlhnmsEPA proposed to the Board
were either eValueted againéf ecfual reimbursement Subfniftélé'_directly or developed
using costs that were evaluated against actual reMbmseﬁent '.submit'téls. |

Answers to the Pre-Filed Questions of Jay Koch of USI

1. Piease refer to the response to-Daniel. King’s question 29.>

2. Ifan altefnative teehnolog'y corrective action plan is rej ected one or more
tifnes, but is eventually approved, the Illinois EPA envisions that reesonable and justified
profe,séional service hours that do not exeeed'the maximum payment amounts set forth in
Section 734.Appendix E \%/oulldl be reimbursed. If an altemetive technology corrective
action plan is rejected one or more times-and as a result is never approved and -
iIvn‘piernﬂente(‘i,» and‘»vtvhel‘l a eeeveﬁtiehel technologycorrectweactlon plan ie submltted, :

approved, and implemented, the Illinois EPA does not envision that costs associated the
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preparation and submission of the alternative technology corrective action plan would be
eligible for reimbursement. The Illinois EPA envisions that the costs associated with the
preparation and submissioﬂ of the conventional technology corrective action plan _would
be subject to the maximum payment amc;unt set forth in Section 734.845 (c)(1). -

3. The Illinois EPA envisions that the determination of whether an unusual

or extraordinary circumstance exists at a particular site will be based upon site-specific

circumstances. What may be an unusual or extraordinary-circumstance at one site may -

not be ap-unusual or extraordinary circumstance at another site. - During previous

- hearings the Illinois EPA gave some examples of what might be considered an unusual or

extraordinary circumstance. However, developing a list of unusual or extraordinary

: circumstancés that could be applied prior to knowing the specific circumstances ofa - . .

 particular site would be impossible. Furthermore, the Administrative Procedures Act

ﬁrohibits thé Illinois EPA from p'ublishihg the requestéd lists of specific examples unleéé
they are adopted in ruies.

4. The Illinois EPA would not obj ect.fo the addition of oﬁe or more |
representatives to the LUST Advisory Committee if the Boa;'rd‘ determines that the
Conmﬁﬁee’s current‘ composition does not provide adeqﬁate reﬁresentéﬁon of interested
pérties..

- 5. Please see the response to Daﬁel King’s question 17. .

6. The Illinois EPA included all costs associated with sample handling and

analysis, regardless of the numbet of parties involved, in the maximum payment . amounts .

it proposed under Sections 734.835 and 734.Appendix D. Please note that an individual

maximum payment amount for shipping is included at the bottom of Section
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734.Appendix D. This amount was pfoposed for costs associated with the shipping of
' sémples to the laboratory. The Illinois EPA included bosts associated with transporting
samples from the collection site back to thé office for sh_ipbing in the maximum payment
amounts it proposed for travel (Section 734-.845 (¢)).
| 7. One df the goals the Illinois EPA hopes to achieve through this
rulemaking is a reduction in the time it spends reviewing plans,budgc—‘_:ts, reports, and -
applications for payment. >

* 8. The Illinois EPA bel-ievés that such an audit would be costly and time
, consuming and is unnecéssary.- The Illinois EPA has explained how it developed the *
* rates it proposed to the Board, aﬁd the Board determined that'those rﬁtes, as amended in
‘ the BoAard’s.First Notice Proposal, Will provide reimbursement of reason_abie remediation
cdsts.. Ahy party that believeé the propOSed .ainexlldrlnent.s will not provide reimbur,serﬁént_ S
of feasonable remediaﬁoﬁ coéts has the opportlmity to preSent testimdny aﬁd comvme'nts‘.
" to the Board. |

9. - This (juestion is 'addressed to the Board. .~

10. . The provision proposed by the Illinois EPA that Woﬁld make “costs.an
owner or operator is reqﬁired to pay to a‘.gover.nmeﬁtaL enﬁfy or other persoh in order to -
conduct corrective éction” ineligible for reimbursemént is pot iﬁclUded in the Board’s |
First Notice Pfopo’sal. Pursﬁa_nt to the Board’s First Notice Opinion and Order, such. _
costs should be reviewed‘on a site—speciﬁé basis. Because a site-specific determination is | '
necessary, and because thé Administrative Procedures Act requires the ,Illinoié EPA to
adopt therequested liété as rules, the Illinois EPA cénnot-proiiide the.'requested‘lists n .

these responses.
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11.  This question is addressed to the Board.

12. ‘The-Illihois EPA does not track the requested information. However, the .

- Illinois EPA was able to review the incidents for which some type of plan or report was

submitted between January 1, 2003, and May 31,2005, and compile the following table

based upon the current consultants for those incidents. The consultants are listed based

‘upon the number of incidents, in descending order. These consultants represent 50.43%

. ofthe total 5 ,761 mc1dents 1dent1ﬁed The Illinois EPA stopped compllmg this list once -

the “Perc.ent of Total” column. exceeded 50%.

U : : .
Delta Environmental - . -] 6.41 369
Groundwater & Environmental Serv1ces Inc. " [4.06 234
Practical Environmental Consultants 1 3.71 ' 214
Marlin Environmental - S 340 - 1196°
Environmental Management Inc ' 2.99 - 1172
CW3M , 267 154
Handex - ' _ o 2.60 150
LandTech,Inc. . = 1.79 103
Environmental Protection Industries ' 1.77 - 1102
Midwest Environmental Consultmg & 1.58 91
Remediation ) ,
NESA & Associates - ' 1.51 ' 87
Applied Environmental Technologies | 1.44 . 83
Herlacher Angleton Associates 1.33 77
American Env1ronmental : 1.00 58
{CSD . .97 56
GEOCON ¢ : : 97 56
Superior Environmental Corp. 91 53
Gabriel Environmental : - 1.90 . 52
EPS Environmental Services, Inc. .78 , 45
Integrity Env1ronmental Semces . 178 . . . |45
Laicon, Inc. " e R I & . 43 -
Wendler Engmeenng Services, Inc. 71 - |41
' Total: | 50.43%
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13.  The Administrative Procedures Act prohibits the Illinois EPA from
publishing the requested guidelines unless thesr are adnpted as rules. Please note that the
unusual or extraordinary circumstances provisions focns on.the circumstances preéent at
a site, not particular tasks. - |

14.  The Illinois EPA will reimburse corrective action costs in accordance with
the Environmental Protection Act and the Board’s rules.

. 15+ .. An owner’s or operator’s liability for a release is independent from the
ability to obtain payment from the Undergfround Storage Tank (“UST”) Fund. Liability is
not impacted in any way by UST Fund eligibility ornon—eligibility, the amount of any
~-payments received.from the Fund, or the balance of the UST Fund. -~ .-

16..  The Hlinois EPA has the statutory duty to enforce violations of the -
. Environmental Protection Act and Board megulntions. S
17.  The Illinois EPA has no 6pinion on the issue.
18. | The statutory provision for joint payment was repealed. & P.A. "87-1088
| and P.A. 87-1171 (amendments to 415 ILCS 5/22.1'8b(-d)(4)(C))'. :
19. . Questions abouf the development of information provided to the Illinois
EPA by ACECI should be directed to ACECL Regarding information received from
ACECI, the Hllinois EPA made modiﬁnatidns to the information as it deemed appropriate.
- The modifications and the reasons for the modifications a:ne reflected in the ﬂl_inois
| EPA’é testimony in prior .hearings.A ACECI provided its information to the Illinois EPA

on April 16, 2003.

20.  The Illinois EPA is aware of TRIAD. TRIAD was not used to develop the -

rules the Illinois EPA proposed to the Board.
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21.  The Illinois EPA envisioned that Section 734.Appendix E Wouid be used
only to establish billing rates based on objective qualifications. It did not envision a -
‘person being “grandfathered in” based on his or her current billing rate. Nor did it
envision the Section being used as a basis for laying fo empAloyees that do not meet the
qualifications for a particular billing rate. Anyone can meet the qualifications for several
: Qf the titles in‘Secti(")n,734.Appendix E.
:.22..-- Aperson can only be billed under the rates for which he or she meets the
qualifications. o |
23.. Please refer to page 34 of Exhibit 13 (Draft Budget and Billing Forms)
submitted at the Mafph 15, 2004, hearing for the descriptiqns and dutic;s of each
* personnel title as envisioned by the Illinois EPA... - - |
24, The Illinois EPA en.visions‘:.professional cOnSult"ing‘ serviceés being subject
to the biddiﬂg provisions of Sectioﬁ 734.855.

25.  Please refer to the response to Daniel King’s qﬁestion 32;

26. - Section 734.855 does not specify the means by which bids must be
obtained; nor does it specify how many rounds of solicitations are required if a single bid
~ solicitation results in the submission of less than three bids..

. 27. . The owner or operator could submit a budget amendment to address costs
associated with the water removal. |

28. Under Section 734.845(0)(1), payment for costs associated with the
preparation and submission of alternative technology c‘prvre»ct‘ive actipn plans, Wthh
iﬁclude groundwater remédiation plans, must be determined on a time and materials

basis.
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29.  The Illinois EPA envisions that the maximum payment amounts will
encourage the sub_missién of complete plans and reports that can be approved in one
submission, without the need for amendments or additional information.

30. - The Illinois EPA believes the maximum payment amount set forth in the
Board’s First Notice Proposal is appropﬁate. Please note that Section 734.845 ® 6nly
applies to the amendments of plans due to unforeseen circumstances.” -

31.- Because of the design and in;ceraction of SubpartAH’s*proVisions,',the ' :
Illinois BPA does not foreseethe omission of any costs typically incurred dn a lealdng' - ‘ |
underground storage tank (“LUST”) project. ‘If a party believes that a cost has beeﬁ
~ omitted from Subpart H, they can bring the omission to the Board’s ‘attentioﬁ in fhis
rulemaking or at a later date and request that Subpart H be amended to address the
omitted cost.

32. Séction 734.860 does not 'spécify when a;n owner or opérator must sveek '
reimbursement under the unusual or extraordinary circumstances provisions; An owner
or operator may seei% reimbursement under Section ’/:34.860 at any time as long as they

can make the demonstration required under that Section.

33.  The Illinois EPA has always strived to maintain uniformity, consistency,
and ébj ectivity in its reviews, and will continue to do so in the future. |
34,  Please see the response to Daniel King’s question 9.
35. The Illinois EPA does not envision a Well survey being an unusual or
extraordinary ci.rCumstance-based.solely on the fact that the Illinois EPA requires the well

survey under Section 734.445(c). Please note that~pajment'for costs-associated with such

19



a well survey must be determined on a time and materials basis. See Section
734.845(b)(7)

36. The Illinois EPA does not believe that individual time and materials rates
are necessary for all of the field instruméntation, equipment, materials, and supplies .that'
may be used in the remediation of a release. When payment is made on a time and
materials basis, the costs associated with field instrumentation, equipment,_ etc., will . .
either (i) be included as a part of the maximum payment amounts appiicable under
Section 734.850(a), or (ii) determined on a site-specific basis under Secti'on 734.850(b).

Answers to the Pre—Filéd Questions of CW3M

- 1... ., If some but not all of the Stage II site investigation activities are
completed under an in‘vestigation plan approved prior to the effective date of the Board’s
amendments, the Illinois EPA envisions that the maximum payment amount for costs
associated with fhe prepafatidn ahd submiséion of a Stége i site inVestigatioﬁ plén |
approvéd after the effective date of the amendments will be detennineci on a site-specific
basis and will depend upon the Stage II site investigation' activities that still need to be
completed. |
“ 2. Sites subject to Part 731 will continue to be reviewed on a site-specific
basis, unless the owner or operator elects to proceed under Part 734 in which case the
owner or operator will be subject to Part 734. See Séctionv734.105.., '

3. Since the last hearing the Illinois EPA has not conducted further research
into the maximum payment amounts t proposed to the Board. Regarding any .
| uncertainties raised about the fnaximum payment amounts, the Board stated the following - -

in its First Notice Opinion and Order:
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The Board is cognizant that the methods used to develop the rates by the Agency

. were not scientifically or statistically recognized methods. However, the
Agency’s experience in the UST program is also an element to be taken into
consideration. In addition, the first-notice proposal will include provisions for
bidding, extraordinary circumstances, and an annual inflation adjustment. The
Board is convinced that the first-notice proposal, as a whole, will allow for
reimbursement of reasonable remediatlon costs. :

First Notice Opinion and Order, p. 1. (emphasis added).

Although the Agency’s methodology for determining the maximum rates.is not
statistically defensible, the Agency’s data is from actual applications for
. ... reimbursement for sites in Illinois. The Agency’s testimony is that the rates as -
developed will be inclusive of ninety percent of the sites remediated in Illinois .
. (see Tr.3 at 52) and based on the Agency’s experience the rates are reasonable
(see'Tr.3 at 54-56). Therefore, the Board finds that the Agency’s method for -
“developing the maximum payment amounts is primarily based on the Agency’s
" experience administering the UST program in Illinois. The Board further finds

.that the rates are reasonable. Any deficiencies in the maximum rates are obviated .

by the language dealing with extraordinary 01rcumstances and the addition of the
- bidding process. ' W . . e .

. General Discussion of Maximum Payment Amounts. The Board will not disciiss
each and every proposed lump sum maximum payment amount; however, the
- Board has carefully reviewed all the rates proposed by the Agency. Other than
“the rates discussed in more detail in this opinion, the Board finds the ratés are
reasonable and supported by the record. Furthermore, given the Agency’s
inclusion in the third errata sheet of a bidding process, provisions for triennial
review of the maximum payment amounts, and provisions for the annual -
adjustment of the maximum payment amounts based on inflation, the Board finds
that the proposal will allow for reimbursement of reasonable costs for remediation
of UST sites in Illinois. Therefore, the Board will proceed to first notice with the
rates proposed by the Agency unless the Board specifically indicates a different
rate in this oplmon

First Notice and Opinion and Order, pp. 78-79 (emphasis ad(ied). |

4. ‘This question is irrelevant to Whefhei' the Board’s First Notice Proposal
- contains technical reqliirements consistent with the Environmental Protectiori Act and
- provides owners and operators with reirhbursemehi of reasonable remediation costs.

5. The Illinois EPA does n'o_t‘track the requested information.
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- 6. Groundwater must be rerhediated in accordance with the Tiered Approach
to Corrective A-ction’Obj ectives (“TACO”) regulations (35 IlIl. Adm. Code 742).
Groundwater remediation required as atpart of corrective actiotx is eligible for |
reimbursement frorh the UST Fund. .
7. The Illinoi.s EPA did not consider any effect on property values in cases
Where groundwater ordihahces are used as institutionallcentrols.. GroundWater R
ordinances have alway_sbeert available es an-institutional control under'TACO and have
been used at h_uhdreds, if net thousands, of sites. :
~8. - Inter alia, use of the proi)esed rules will help reduce eoets to the UST
Fund by helping to streamline the LUST Program. ‘The proposed rules will allow a
. greater standardizatioh of infofmation sﬁbmitt_ed to the Tllinois EPA, which in turn wili
- allow fot shorter doeument breparation time and shorter document feview time, thereby = - .
" reducing per-brej ect costs for the 'ottvﬂef’s or operator’s consultant and the Illinois EPA.
Usé of the proposed rules will also help reduce per-project coets by simplifyingthe
reimbursement process. Setting forth rates in the rules will aliow owners, operators, and . :
: eensultahts to know the amouhts considered reasonable for 'purpoees of reimbursement
from the UST Fund, and the Tlinois EPA can easily review and abptove costs as long as
they do not exceed the applica,bie maximum payment amounts. Finally, maximum
| payment amounts for the preparation and submission of various documents will reduee
costs by encouraging the submiseion of complete documents that can be approved in one
submission, vtithoutthe need for the pteparation, submissi“on,tthd teyiew of amendments

or additional information.
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9. With the exception of costs relating to the remediation of MTBE
contamination, costs incurred after the issuance of a No Further Remediation Letter are -
'currently ineligible for reimbursement. See Section 732.606(kk). Please note that

Board’s First Notice Proposal includes the addition of several new exceptions to this rule.

Seeld.

10. . The Illinois EPA Will not require the use of institutional controls or -
'engineei?é;'d -barﬁers unless the owner or operator proposes their use as a part of -
remediation, in which case the Illinois EPA Wi>11 require their continued use until they are
removed in accordance with Board reguldtiéns. See Section 732.703(6).

:11. " “Please refer to the Illinois EPA’s previous téstimony ;regarding'the :
- development of thel-rlnéximum payment amount it proposed to the Board for excavation,
transportation, and disposal. |

| 12. - The Illinois EPA envisions that an inferhal COihmittee 6f ménagers will |
review demonstrations of unusual or extraordinary circuinstances under Section 734.860.
Bids are not expressly required uncier_ Section 734.‘860,. but the Illinois EPA envisions that
owners and operators will be. able to submit bids as a part of their demonstration that
costs exceed the maximum payment amounts of Subpart-H. o
| 13.  Please refer to the Illinois EPA’s prévious testifnony regarding ’.the

development of the fluff factor it proposéd to the Board. |

14.  The Illinois EPA has ﬁot considered aﬁy changes to the rates it proposed
to the Board beyond those it incprporated into its proposal during last year’s hearings.

15.  The Iliinois EPA felt that actual hiét()rical dafa from the Illinois LUST

Program was more appropriate to use in developing the rates it proposed to the Board
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than iﬁformation from RS Means. In addiﬁoh, RS Means Would be more difficult to
apbly to the Illinois LUST Program than the proposed rules. The Illinois EPA used ‘Fhe
~ National Construction Estimator instead of RS Means because the information for which '.
. it was used was easier to interpret. -

16. i’artieS"havé argued that the Illinois EPA’s use of average ratesin =~

developing the maximum payrﬁent amounts it proposed to the Board would result in 50% .
~of the cdsts submitted for reimbursement falling above, and 50% falling below, the
proposed maximum payment amounts. Please note that an amount that'5 O%lof costs -
would fall above and 50% of coéts would fall below would be the'median of 'the costs,
not the average. Although the Iliinois EPA used éverage_c‘osts in the dévelopmeﬁt.of ‘
‘ | some of the maximum payment amounts it proposed to the Board, the use of average - -
costs did not result in maximum payment amounts equal to fhe median »o;t” the 'qosts._ F or
example, the maximum payment émpuht prbpoéed for the excévation, transportavltion,'andb
disposal of soil is greater than tﬁe excavation, transportation, and disposal costs at 88% of
the sites survéyed. Als§, the maximum payment amount proposed for backfill is greatef
than backfill costs at 86% of the sites surve.yed.‘ ‘For additional informati_on pl_easé see
Harry Chappel’s written testirhony submitted as Exmbits 11 and 12 at thé March 15,
2004, hearing and his oral testimony at the first few hearings. . |

17.  The Illinois EPA considered all alternatives brought to its attention.

| 18 Yes.. | |
. 19. ., . The Illinois EPA included costs éssociated with ai)plicétions fqr payment -
in the méximum Apayment a_mouﬁts it pfoppsed for Iprofessional' consillting services -

(Section 734.845).
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- 20. The Illinois. EPA requests that the Board take note of the issue raised by
CW3Min this‘ question. It appears that the new Section 734.845(b)(5) that was intended
to replace Sections 734.845(b)(5) and (6) was instead inserted at Section 734.845(a)(5) = =
and replaced Sections 734.845(a)(5) and.(6). |

21.  a CW3M llas yet to identify the speclﬁc OSHA regulation requiring -
the use of a “buddy system”at petroleum LUST sites. The Illinois EPA reviewed
Part 1926 of the OSHA regulations (29‘ CFR 1926), cited by CW3M as containing
-the buddy system requirement, and the buddy system required in-that Part appears

- to apply only to hazardous substance remediations. Because petroleum is not--

- 1ncluded in the deﬁmtlon of “hazardous substance,” the buddy system :

| requirement does not appear to apply to petroleum LUST releases Even 1f the

regulations cited by CWwW3M d1d apply to petroleum LUST releases it is not clear "=
tllat the buddy system requlres the presence of two consultlng firm personnel at a -
site. |
~b. - The average personnel rateused to develop travel rates includes .
: personnel from both ends of the billing rate spectrum wlro do not leave the office.
The Illinois EPA believes tlleaverage personnel rate used to develop the travel R
‘rate is appropriate. : .

c. The amendments the.Illinois EPA proposed to the Board provide |
reimbursement of reasonable remediation costs, as required by the'Act. .The
maximum payment amounts set forth in the-amendments apply equally toall
eorlsultants regardless of yvhere they are located. An owner’s or operator s

decision to incur greater costs by hiring a consultant located a greater dlstance

25




from é‘site, as opposed to incurring lesser costs by hiring a consultant lécated

closer to a site, is a business decision made by the owner or operator.

22.  The Illinois EPA disggrees with the conclusion drawn by CW3M' in this
quéstion. A demonstration that 2 subcontractor’s cost exceeds the applicable maximum -
payment amount when properly bid does not make the unusual or extraordinary
circumstances provision automatically applicable to related professional services. In . -
oyder for the unusual or extraordinary circumstaﬁces provision to apply to related
professional services thg owner 01.'46pera'tor must make the demonstration required in

Section 734.860 (i.e., that the professional services costs are eligible for payment from

- the UST Fund, exceed the applicable maximum pa‘y-xhen't amounts set forth in Subpart H,

are the result of unusual or extraordinary circumstances, are unavoidable, are reasonable, -

and are necessary to satisfy the requirements of the Board’s rules).

E .. Answérs to the Pre-Filed Oliéstibns of CSD -~

1. This quéétién has become rﬂoof. ‘The Board held in its First Notice
Opinion and Ofder lthat, whiie “the Agency’s methodology for determining the ‘mIaXimum
rates is not statistically defénsible, ... the rates are reasqﬁable; . Any deficiencies in the
maximum fates are obviated by the iaﬁéuage_ dealing with extraordinary circun_;stances
and the addition of the bidding process.” First Notice Op‘_inion and Order, p. 1.

2. The Illinois EPA has explained how it developed the rates it proposed to

the Board, and the Board has determined that those rates, as amended in the Boérd’_s First:

Notice Proposal, will provide reimbursement of reasonable remediation costs. ‘ Please see, -

for example, the excerpts from the Board’s First Notice Opinion: and Order included in
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| the response to CW3M’s question 3 above. Any party that Believes the proposed
amendments will not provide reimbursement of reasonable remediation éosts has the -
opportunity to present their testimony and comments to the Board.
3. Anowner or operator who feels that the proposed maximum payment

amounts will not provide reimburéement of reasonable remediation costs could bid costs

in accordance with the bidding provisions of the rules, seek payment under the unusual or - -

extraordinary circumstances provisions of the rules if those provisions apply, bring the -
issue to the attention-of the Illinois EPA though the LUST Advisofy Committee, seek a
site spéciﬁcv variance of Subpart H provisions, or propose amendments to Subpart Hto - -
the Board. Please note that an owner or operator may haye other options. This response:
' should not be taken as an excluéive-list of options available to an-owner or operator. -

4. The Illinois EPA has not yet decidgd exactly how it will review the
fna-ximum payment amounté to determiné whether they- are consistent with brevailing
market rates. As stated a prior hearings, however, the Illihois EPA ‘envisions that a part‘
of its review will include comparing the maximum payment amounts .to bids submitted
under the bidding provisions of the rules. -

5. The Illinois EPA will reimburse owners’ and operators’ costs in
accordance with the BQard’s rules.

6. The Illinois EPA will be keeﬁing track of cﬁrrent market rates through
various means, including Bids received in reimbursemeﬁt requests and information

submitted through the LUST Advisory Committee. If the Illinois EPA believes a change

to the maximum payment amount is warranted it can propose appropriate changes to the
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Board. In addition, the maximum paymént amounts are automatically increased each
year by a prescribed inflation factor. See Section 734.870. |

7. The Board’s First Notice Proposal does not specify any penalties to the
Illinois EPA or the State if thé Illinois EPA failé to find or fix any deficiencies in a timely
marner. |

8. . - Adjustments to the maximum payment amounts by the Illinois EPA .
pursuant to Section 734.875 will be proposed to thé Board in a rulemaking proposal,
which like-this one will include public notices, opportunities for public testimony and
publié _com’ments, and »thé publication of amendments proposed Aand adbpted‘by the
Board.

- 9. The Illinois EPA chose the inflation factor it proposed to the Board

~ because the in_ﬂ;dtion factor is nagionally recognized and is determined by an objective "
third party. The Agency did not thsider othér iﬁﬂation factoré because it f).eiievés the
one proposed will provide adequate adjustments for inﬂatibn. -

B.

1. Drillers: : : Western Environmental
Advanced Environmental

Vacuum Trucks/Liquid Haulers: Enviro-Vac
R.S. Used Oil . .
U.S. Waste

| Ténks Removers: W.J. Scott
: Accurate Tank
R.L. Hoemer
- R. Carlson'and Sons : . ..
1. As éxplained in pribr testimony, the Illinois EPA believes that bids used to

determine an alternative maximum payment amount should be true third party bids.
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Once bids are obtained and an alternative maximum payment amount is established, the
Illinois EPA believes that an owner or operator should not be limited to hiring the lowest
bidder, but should _instead be able to hire anyone the owner or opera"cor chooses as long as
_ that person is qualified and able to perform the work..

2. The Ilinois EPA believes that an owner or operator, or a consultant on the
owner’s or operator’s behalf, will be able to obtain bids in aécordance with the bidding
provisions of the Board’s First Notice Proposal incases where the consultant owns their
own contracting firm.

3. .~ The owner or operator could seek to have the maximum payment amount
. determined under the unusual or extraordinafy circumstances provisions if the .

" requirements of those provisions apply. Please note that the inability to obtain a -

" . minimum of three bids due to a limited number of persons providing the setvices needed

s épeciﬁcally listed as a circumstance that may be chsidered Unusuai or extraordinary
under Section 734.860. |

4. The Illinois EPA does not envision that iﬁformation from only RS Means
or another national cost data source would be sufficient to demonstrate that costs for a
particular task exceedlt'he applicable ma.xirﬁum payment amount. Informatioﬁ from such
data sources would not reflect the actual costs for a specific site. -
D. | |

1. . Thé maximum payment amount of $57 that the Illinois EPA proposed to
the Board for costs asisoc_:iated with excavation, transportation, and disposal was intended
té épply only to the tdtal of thecosts aés“c;ci.afed With excavatlon, transportatlon, and

disposal. It was not intended to be used to deem individual costs as reasonable.
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2. - The Illinois EPA envisions that the supporting technical documentation
will neéd to be sufficient to document that the work has been completed. Regarding
suppérting billing ddcumentation, as stated in prior héarings, when maximum payment
amount lump sums and unit rates are used the Illinois EPA envisions that the owner or
operator will need to submit an invoice that at a minimum identiﬁeé the work that was
: perfdfmed, the party. that performed the work, the date the. work was performed, and the -

émount billed for the work. Additional documentation may be necessary where - .
reimbursement is sought on a time and materials basis. -

3. - ' Asisrequired now, the excavation, transportation, and disposal of the soil

-must be documented in a report. Please refer to the response to question D(2) above:
- regarding billing documentation. - .

4. - To utilize the unusual or extraordinary circumstances provisions of

Section .734.8'60 the owner or épératOr must make the demdnstration required under that
- S ectivon. Yard tickets aldne ‘would not be sufficient to make the required demonstration.
E.

1. For each half-day, the Illinois EPA assumed one to four soil borings to a
depth of 20 feetlor one monitoring well to a depth of 20 feet. -

2. betexminations of whether the circumstances at a site are unusual or
extraordinary are to be made ona site-specific basis. See Section 734.860. Therefore,
the Illinois EPA cannot provide a stated depth at which a soil boring or a monitoring well
would be considered an unusual or extraordinary circumstance. Furthermore, the -.. o

Administrative Procedures Act requires the Illinois EPA to adopt such a statement as a

rule.
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3. Please see response to question E(2) above.

1.  Under Section 732.845«1)(1), the Illinois EPA proposed a total of $3,200
for all on-site investigation plans and a total of $3,200 for all off—sire investigation plans.
Pléase see tlre response to question F(2) below regarding off—site investigation plans.

2. . Asaresult of this 'question- the Illinois EPA discovered a change that is
needed to the Board’s First Notice Proposal in order to maintain con31stency between
Parts 732’and 734. The off-site 1nvest1gat10n phase in Part 732 corresponds to the Stage

3 site investigation in Part 734. Because the Board prov1ded that costs associated w1th
Stage 3 site investigations undér Part 734 must lbe rermbursed on a time and materials

~ basis, it should likewise make costs associated with off-site investigations under Part 732

(Sections:732.845(d)(1) and (2)) reimbursable on a time and materials basis. The Illinois = -~

" EPA suggeSts the following amendments to Sections 732.845(d)(1) and (2) to make Part
732 consistent with Part 734 (arnendments shown in double uﬁderlining‘ and double
| sfrike—through). These amendments ‘are consistent with the language for Stage 3 site-
investigations set forth bn page 80 of the Board’s First Noﬁ'ce Opinion and Order. |

| 1) Pavmenr for costs associated with the preparation and suﬁmissiorr

of investigation plans for sites classified pursuant to Section
732.307 of this Part shall not exceed the followigg:

A). A total of $3, 200.00 for plans to investigate on-s1te
: contam1nat10n .

ns to investigate off-site

ontammatlon W111 be relmbursed gursuant to Section
- 732.850 of thls Part. .

B)

2) - Payment for costs associated with field work and ﬁéld oversight to

define the extent of on-site contamination resultingfrorn the
release shall not exceed a total of $390.00 per half-day. plus travel
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costs in accordance with subsection (e) of this Section. The
number of half-days shall not exceed the following:

A) One half-day for every four soil.borings, or fraction
thereof, drilled as part of the investigation but not used for
the installation of monitoring wells. Borings in which
monitoring wells are installed shall be included in
subsection (d)(2)(B) of this Section 1nstead of this
subsection (d)}(2)(A); and .

B) . One half-day for each monitoring well installed as part of .
- the investigation.

| Payment for costs associated with field work andl field oversight td

define the extent of off-site contamination will be relmbursed

. gursuant to Section 732.850 of this Part.

oL I the requlrements of Section 734 330(b)(3) and (4) have not been met -
(ie.; tﬁe horizontal and vertical exterit of soil and groundwater contammatlon exceedmg
the most stringent Tier 1 remgdiatioh obj ectives ha.ve'not been deﬁned), the‘n additipnal ;
work i}s needed to compléte- the Stage 3 site investigation. There 1S no lStagé 4 site .
investigation.
H.

1. Please see the respOnsc to CW3M’s question 20.

1..  Please see the response to Daniel King’s question 29.
2. | Tﬁe owner or operator will peed to submit an amended correétive action
plan if the approved plan does not address the additional remediation that must bel
conducted. The Illinois EPA included all costs‘ associated with the prei)aration and

submission of corrective action plans, including amended corrective action plans, in the .
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maximum payment amounts it proposed to the Board under Section 734.845(0)( 1. -
Please note that there is an additional maximum payment amount for corrective action

plan amendments that are required due to unforeseen'circumstanceé. See Section

734.845(%).
3. No. -
4, The Illinois EPA will review costs asspciafed with the preparation and

e submission of alternative techpology corrective action plans to. ensure that, inter dlia, the
 costs are eligible for payment, are reasonable, and are foractivities that are repluired asa

part of corrective action and do not exceed the minimum requirements of the

4‘ Epviromnental Protection Act and the Board’sruieé. e

5.+ This question is unclear. The second phase the question refers to, -

. .'-1mplementat10n of the selected plan, is not a part of the plan’s preparatlon and subm1ss1on

for approval.- ‘Furthermore, an alternative technolo gy s design is-an 1ntegra1 part of the :
remediation plan that is rev1ewed prior to the plans’ implementation. - The Illinois EPA
will be happy to answer this qﬁé_st’ion at hearing if additional clariﬁ'cgtion of the qpestion
is provided. |
J.
1. The rules do not require the submissiqn of individual correctivé action
* completion reports for soil reﬁediation and groundwater remediation. Thé Ilinois EPA
included cosfs associated with the submission of all corrective action completion reports
in the maximum payment amounts it proposed to the Board under Sections 732 845 (d)(8)

and 734, 845(0)(4)

33




1. The questidn, as posed, makes the activities associated with the
development of Tier 2 or Tier 3 remediation objectives sound daunting. However, the
'activitie.s consist mainly of entering minimal data into lcomputer software that
-automatically runs the required calculations. The Tlinois EPA does not believe that
payment on a time and material basis is necessary for tiiis. task. .-

2. - The Illinois EPA does not track the requested infofmatidn;

'3 The Illinois EPA does not track the requested information.

1.”  The lllinois EPA included costs associated with applications for payment
from the UST Fund throughout the rﬁaximum paymenf amounts 1t proposed for B
: professional consulting services undéf_ Section 734.845. The Illinois EPA did not include.
a particﬁlar number of appllic‘ati'ons ’fc.>r péyment undef.any subsection of 'Seétion 734.845 .

2. Yes.

3. The Illinois EPA used the rate of $8d per hour multiplied by the total
numbers of hours allocated toa partipular task. Time associated with seeking
reimbursement was include;d in the tot;al number of hburs allocated to each task.

4. Please see the response to question D(2) ébgve‘.

5. Under the Board’s First Notice 'Préposal costs are considered reasonable - -
as long as théy do_‘not exceed the applicable méximum payment amount lump sums or
| unit rates. '

6. The Illinois EPA multiplied eight hours of personhel time by the average - -

- rate of $80 per hour. -

34




7. An unforeseen circumstance that requires the amendment.of a corrective:
action plan may or may not be an unusual or extraordinary circumstancé. An owner or
operator can seek'réimbursement for tﬁe preparation apd submission qf the amended plan®
under Section 734.860 if he or she can make the demonstration requfred under that
Section.

1.5 . -+ The Ilinois EPA does not know how the ;eferenced statistics were -
generafedvand th'ere‘fore declines to answer this question.

2. The Illinois EPA does not know how the referenced statistics Wer_é h

generated and therefore declines to answer this question.

3. ' The Illinois EPA believes the proposed rules will help improve-fév'iew_ '

)

times and review consistency in the LUST Program. Inter alia, the proposed rules will =

~ help streamline the LUST Program by allowing for a greaier standardization of *

information submitted to the Illinois EPA. Greater standardization will allow for shorter .
document preparation time, shortef document review time, and more consistent reviews..
The rules will a_}so heli) simplify the.reimburs‘er'nent procéss by setting forth the rétes that
are considered reasonable for reimbursement from the UST Fund. Owners and operators
and consultants will know the ﬁnomts that will be considered reasonable; for the
activities béing proposed, and fhe Tllinois EPA can easily réview and approve éosts as
long as they do not exceed the-applicable'maxirﬁurﬁ payment amounts.v

4, The Illinois EPA wi.11 continue to review information submitted to it to
determine whether the information demonsirates compliance with the Eaviroomental

Protection Act and the Board’s regulations.
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1. The Illinois EPA will be revising its forms to reflect the more specific

requirements of the Board’s amended rules.

2. .- The “variability” referred to in this question is unclear. The Illinois. EPA -
will be happy to answer this question at hearing if additional clarification of the question -

| is provided. .

3. . This question has become moot. The Board stated the following in its
First Notice Opinion and Order:

[TThe Board does not believe a defined scope of work is required for the lump
sum maximum payment rates. The Board agrees with the Agency that the
variability from site to site is accounted for in the rates. Furthermore, the
proposal, as adopted for first notice, will include a bidding process for projects

. that cannot be undertaken for the maximum rate in Subpart H.  The Board also
feels that including a scope of work for every project would result in a

. cumbersome rule and a rule that could define almost all tasks out of the lump sum

category. Therefore, the Board finds that defining the scope of work for lump
sum payments is unnecessary and the Board will not propose such language.

 First Notice Opinion and Order, p. 78.

0.

1. .- The frequéncy with which the uhusual dr extraordinary circumstances
provisions will be utlilized' will depend upon site-specific circumstances and ‘the ﬁumbe‘r
of owners and operators seekirig to utilize the provisions.

2.. . Please see the response to Jay Koch’s question 3 above..

3. | Please see the respohse to Jay Koch’s qugstion 3 above.

4. | ~ Section 734.860 sets forth fhe demonstration that must..b'e made to utilize

the unusual or extraordinary circumstances provisions.
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5. The type of information required will depend upon site-specific
© circumstances.

5.[sic] | Yes. Final actions by the Illinois EPA on a proposed budget or an

application for payment are subject to review by the Board. See Section 734.505(f) and *

734.610(g).

6. The Illinois EPA is willing to consider posting information on its website,

in an appropriate format and to the extent resources allow, regarding its determinations '

on requests to utilize the unusual or extraordinary circumstances provisions.

Respectfully submitted,

. ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY

-

/C'-,/Q\*Q\

Kyle Romméér
Assistant Counsel

DATED: __ 6-¢< -3y
1021 North Grand Avenue East
P.O. Box 19276 '
Springfield, Illinois 62794-9276
(217) 782-5544
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STATE OF ILLINOIS )
)
COUNTY OF SANGAMON )

PROOF OF SERVICE

I, the undersigned, on oath state that I have served the attached_Illinois Environmental

Protection Agency’s Response To Pre-Filed Questions on behalf of the Illinois Environmental

Protection Agency upon the person to whom it is directed, by placing a éopy in an envelope

addressed to: f

Dorothy M. Gunn, Clerk Marie Tipsord, Hearing Officer }

Pollution Control Board ~ Pollution Control Board }

James R. Thompson Center James R. Thompson Center [

100 West Randolph St., Ste 11-500 : 100 West Randolph St., Ste 11-500

Chicago, Illinois 60601 - Chicago, Illinois 60601
|

See Attache_d Service List

XD 4

and mailing it from Springfield, Illinois o

b - o5
SUBSCRIBED AND SWORN TO BEFORE ME
h . ) g:”:”:".." 950930030 #3000 o a i afe oSaode o390l G e o o ‘”8 -
T OFFICIAL SEAL z
this H ’ dayof Sané, 2008 : BRENDA BOEHNER 3

3 NOTARY PUBLIC, STATE OF ILLINOIS %

"‘MY COMMISSION E PIR g
2w l?moﬁxmf MY COMMISSON BXRes 111420055

Notary Pubhc ’ |

u’

THIS FILING IS SUBMITTED ON RECYCLED PAPER




Printing Service List....

Ogle C

Sta

Party Name

torn

Interested Party

ic

Role

Ogle County Courthouse
110 South Fourth Street, P.O.

Box 395

. Michael C. Rock Assistant State S Attorne
700 First Mercantile Bank

' Brown, Ha Stephens L

Interested Party

Claire A Manning

IEPA
Petltloner

Gina Roccaforte, Assistant Counsel

Kyle Rominger, Assistant Counsel

Doug Clay

Hodge Dw

Zema

" Interested Party .

Thomas G. S

afley

Sidley Austin Brown &LWood

Interested Party
William G. Dickett

Karaganis

ite & Mage

Interested Party

Barbara Mag

el

td.

Illinois Petroleum Markete As oCi

o Interested Party

Bill Fleischi
Uni éd ience Industri
Interested Party

Joe Kelly, PE ,
Ilinoi vironmental

Interested Party

Robert A. Messina, General Counsel

Carlson Environmental, Inc.

Interested Party
Kenneth James

hernical Indus il of Tllinois

Interested Party

Lisa Frede

Barnes & Thornburg
Interested Party

- Carolyn S. Hesse, Attorney
Sci

Engin

ring & li

Interested Party

Michael W. Rapps

Environmental Managemen

Technologies

http://www.ipcb.state.il.us/cool/external/casenotifyNew.asp?caseid=6286&notifytype=Ser...

s..Inc.

&

G

ne

u

" 10 South Dearborn Street

on.

Building

205 South Fifth St P.O.-Box

2459

1021 North Grand Avenue

East
P.O. Box 19276

3150 Roland Avenue
Post Office Box 5776

Bank One Plaza

Suite 810

“414 North Orleans' Street

112 West Cook Street

. P.O. Box 360

City & State
Oregon
iL 61061-
0395

Springfield
IL 62705-
2459

Springfield

IL 62794-

9276

Springfield
IL 62705-
5776

Chicago
IL 60603 .

. Chicago

CIL 60610

. Springfield =+ 51 5/793-1858

" IL 627041

6295 East Illinois Highway 15

3150 Roland Avenue.

65 E.. Wacker Place

Suite 1500

2250 E. Devon'Avenue

Suite 239

1 North Wacker Drive

Su_ite 4400

. 821 South Durkin Drive
- P.O. Box 7349

2012 .Weét College Avenue

Suite 208

Woodlawn
IL 62898~ .
0360

Springfield

IL 62703

Chicago
IL 60601

DesPlaines
IL 60018-
4509

Chlcago

IL 60606

Sprlngﬂeld
IL 62791-
7349

NOrnﬁal
IL 61761

rage 1 uL4

} Phbne/ Fax

815/732-1170

815/732-6607

' 217/544-8491

217/544-9609

217/782-5544
217/782-9807

217/523-4900

217/523-4948

312/853-7000

-312/953-7036

312/836-1177 -
312/836-9083

618/735-2411
618/735-2907

217/523-4942
217/523-4948

312/357-1313
312/759-5646

 217/787-2118

217/787-6641

309/454-1717
309/454-2711
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. Printing Service List.... ’ o v Page 2 of 4

Interested' Party
Craig S. Gocker, President
‘ Environmental Bureau

Office of the Attorney Generai Chicago 312/814-2550
Interested Party - 188 WestRandolph, 20th ) "60601  312/814-2347
RoseMarie Cazeau; Bureau Chief , o i
Herlacher Angleton Associates, LLC . Waterloo 618/935-2262
Interested Party 8731 Bluff Road IL 62298 618/935-2694
Tom Herlacher, P.E., Principal Engmeer . '
Illinois Pollution Control Board 100 W. Randolph St. .~ Chicago 312/814-3620
Interested Party ' Suite 11-500 IL 60601 312/814-3669
Dorothy M. Gunn, Clerk of the Board ' ' '
Marie Tipsord, Hearing Ofﬂcer : .
. Huff & Huff, Inc. - 512 West Burlington Avenue . LaGrange
Interested Party ' -Suite 100 - : IL 60525
" James E. Huff, P.E. '
Black & Veatch o . 101 North Wacker Drive Chicago = - .
Interested Party o ,Suite 1100 - : IL 60606
~ Scott Anderson
" Posegate & Denes . ' Springfield . Ero _
Interested Party . o | 111 N.'SlXth Strfeet S IL 62701 . 217- 522 §152 |
© ‘Claire A. Manning ' ' .
Marlin Environmental, Inc. . South Elgin -, 5o o
Interested Party ' 1000 West Spring Street -y "g177. . 84774688855
' M'élanie LoPiccolo; Office Manager . o T e LoPios
o Springfield .. s
“Ulinois Department of Natural Resources : STl C 4 217/782+1809
Interested-Party- 3 - . One Natural Resources Way il.27612702'  217/524-9640
Stanley Yonkauski ' » ' R o
. . . ‘ N :
——i’—J—L'El:gi‘;Lr']kh; Tlepler, Broom, MacDonald, 103 . vandalia Street Edwardsville = 618/656-0184
Interested Partv Party | , Suutg 300 IL 62025 618/656-1801
Musette H. Vogel . o _
EcoDigital Development LLC ' PO Box 360 Woodlawn  (618) 735-
Interested Party i . 6295 East lllinois Hwy 15 IL 62898 = 2411 '
Joe Kelly, VP Engineering : : ' : S
Great Lakes Analytical . Buffalo Grove *(847) 808-
Interested Party 1380. Busch Parkway IL 60089 7766
A.J Pavlick : _ ' ,
CSD Environmental Services Inc : B .. . Springfield = .5 5,
Interested Party : 2220 Yale Boulevard 1L 62703 217-522-4085
Joseph W. Truesdale, P.E. - B ‘
CORE Geological Services, Inc. ' - . Springfield e
Interested Party _ _ 2621 Monetga, Suite C Il 62704 ) ‘217 787-6109
- Ron Dye, President o e
v ' , ‘ .Downers
Liayton Group Services Inc -
Icri‘;‘ efg;gjr%‘;rtser‘"ces Inc ~ 3140 Finley Road - Grove 630.795.3207
reres arty ' | IL 60515
Monte Nienkerk ' .
PDC Laboratories . 2231 W. Altorfer Dr. Peoria 309-692-9688

Interested Party . il 61615
Kurt Stepping, Director of Client Services :

http://www.ihcb.state..il.‘us/cobl/external/casenotinyew.asp?cas‘eid=6286&n0ti.fytype=Ser...' 6/10/2005




Printing Service List.... - : Page 3 of4

Atwell-Hicks, Inc. | . 940 East Diehl Road ~ Napervilie ' :
Thomas'M. Guist, PE, Team Leader N ‘
CW3M Company, Inc. - . ' o Springfield . . :
Interested Party 701 South Grand Ave. West IL 62704 217.5?2 8001
Jeff Wienhoff 7
Suburban Laboratories, Inc. ' o Hillside .
Interested Party 4140 Litt Drive - IL 60162 706%, 544-3260
Jarrett Thomas, V.P.
‘ ____.*___9__9___9‘
;E:gnronmental Consulting & Engineerin 551 Roosevelt Road Glenn Ellyn
#309 IL 60137

Interested Party
Richard Andros, P.E.

MACTEC Engineering & Consulting, Inc. . Peoria
Interested Party - 8901.N. Industrial Road IL 61615
. Terrence W. Dixon, P.G. o
Illinois Department of Transportation ' . . Springfield
Interested Party 2300 Dirksen Parkway IL 62764
Steven Gobelman =~
SEECO Environmental Services, Inc. o Tinley Park
Interested Party . . - 7350 Duvon Drive IL 60477
Collin W. Gray : : o o S L
Herlacher Angleton Associates, LLC Alton :
 Interested Party. . >22 Belle Street | IL 62002. ...
Jennifér Goodman . : ' S
United Environmental Corisultants, Inc. 119 East Palatin Road . Palatine .
Interested Party o Suite 101 -~ IL 60067 . - 7 &
'George F. Moncek ' _ o ' Sl
McGuire Woods LLP - - o 77 W. Wacker ' Chicago A Q.
Interested Party Suite 4100 IL 60601  S12/843-8100
David Rieser - ' .
Greensfelder, Hemker & Gale 10 S. Broadway ~ St. Louis ‘ o1 .
Complainant T Suite 2000 MO 63104  S14-241-9090
Tina Archer, Attorney , '
Midwest Engineering Services, Inc. ' ’ Oak Forest '
‘Interested Party 4243 W 166th Street IL 60452 708-535-9981
Erin Curley, Env. Department Manager '
American Environmental Corp. _ . Springfield . )
Interested Party _ | 3700 W. Gran_d Ave,, Suite A IL 62707 217/585 9517 |
Ken Miller, Regional Manager : o ,
Applied Environmental Solutions, Inc. Inc ' ‘Centralia -
Interested Party | POBox 1225 IL 62801  ©185335953
Delete Me 2 ' ’ : -
Secor International, Inc. . .~ Springfield :
Interested Party | 400PBrunstane - mwoew02
Daniel J. Goodwin ' ' A . ,
Caterpillar, Inc. . . - Peoria -
Interested Party . 100 NE Adgms Street IL 61629 3096751658
Eric Minder, Sr. Environmental Engineer . '
K-Plus Environmental Suite 1000 ~ Chicago 312-207-1600

Interested Party ’ 600 W. Van Buren Street IL 60607
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Frimung >Service List.... . ' -~ rages4or4

Daniel Caplice 4 : SR
. X o . S e .
Illinois Society of Professional Engineers 300 West Edwards Springfield 217-544-7424

Interested Party IL- 62704 - 217-525-6239
Kim Robinson ' o
Brittan Bolin

GEI Consultants, Inc. 243 North Lindbergh Bivd, 525,

Interested Party Suite 312

7851 314-569-9979

Daniel J. Gbodwin, P.E.
: ' " Total number of participants: 52
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