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ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY’S
RESPONSETOPRE-FILEDQUESTIONS

NOW COMEStheillinois EnvirônthentálProtéctionAgency(“Illinois EPA”),by

andthroughoneofits attorneys,Kyle Rominger,andsubmitsthefollowing responsesto

thepre-filedquestionsofUnitedScienceIndustries,Inc. (“USI”), CW3M Company,Inc.

(“CW3M”), andCSDEnvironmentalServices,Inc. (“CSD”) fortheJuly 27, 2005,

hearing.The Illinois EPAwould like to thanktheHearingOfficer for grantingan

extensionfor thefiling oftheseresponses.

Theresponsesaredivided into foursections: thefirst containsresponsesto

DanielKing’s questions,the secondcontainsresponsesto JayKoch’s questions,thethird

containsresponsesto CW3M’s questions,andthefourth containsresponsesto CSD’s

questions.Thenumberofeachresponsecorrespondsto thenumbersofthepre-filed

questions.To minimizethenumberofcitations,mostresponsesreferonly to the

provisionsofPart734. Whereappropriate,however,theresponseswould alsoapplyto



thecorrespondingprovisionsofPart732 unlessthecontextoftheresponseindicates

• otherwise.

Answersto the Pre-Filed Questionsof Daniel King of USI
1 Themaximumpaymentamountsfor activitiesrequiredunderSection• ~.. -

734.210(a)arefoundthroughoutSubpartH anddependupontheactivitiesbeing

perform~d.For example,amountsfor tankremovalactivitiesareaddressedin Section.

734.810,amountsfor freeproductremovalactivitiesandgroundwaterremovaland.

disposalactivitiesareaddressedin Section734.815, amountsfor.soil removaland

disposalactivitiesareaddressedin Section734.825,andamountsfor professional

consultingservicesareaddressedin Section734.845. As alternativesto theamountsset

for~liii~itheseSections,ownersandoperatorscandetermInemaximumpaymentamourits
~ ~ • - -- ~ .. . • ..~‘—•. ~.. • .. ~ .-.-•• .• .,, ~. ~ .~ .~

viabiddingunderSection734.855. Ownersandop~i~t~nalsoseekalternative

maximumpaymentamountsfor unusualandextraOrdin~rycircumstancesunderSection

734.860. . .

2. Themaximumpaymentamountsfor activitiesrequiredunderSeclion

734.210(b)arefoundthroughoutSubpartH anddependupontheactivitiesbeing

performed.Examplesof activitiesthatmightbeperformedto complywith Section. -

734.210(b)andtheSectionscontainingthemaximumpaymentamountsforthose

activitiesaresetforth in question1 above.As alternativesto themaximumpayment

amounts,ownersandoperatorscanalsobids costsSection734.855andseekalternative

maximum pa~entamountsfor unusualandextraordina~circumstancesunderSection

734.860.
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3. • An extensiongrantedunderSection734.210(g)doesnotextend.the

deadlineunderSection734.210(d)for thefiling ofa45-DayReport. Pleasenotethat the

submissionofanamended45-DayReportatthe conclusionof earlyactionactivities

wouldnotresultin unnecessaryduplicatedeffort. Theinformationsubmittedin the

amendedreportwouldbe informationthatwasnot submittedin the initial 45-DayReport.

TheIllinois EPAincludedcostsassociatedwith thepreparationandsubmissionof.

amended~45-DayReportsin themaximumpayment.amountsit proposedforthe•

preparatknandsubmissionof20-Dayand45-DayReports(Section734.845(a)(3)).

4. TheIllinois EPAinôludedcostsassociatedwith requestingan extensiori

underSection734.210(g)in thômaximumpaymentamountit proposedfor the -.

preparationandsubmissionof20-Dayand45-DayReports(Section734.845(a)(3)).

5. TheIllinois EPAinôludedthècostsforabandonmentslurryin the

• • • • • . •• •

maximumpaymentamountsit proposedfor tankremovalorabandonment(Section . .. . .

734.810). . . . . . . . . .

6. Themaximumpaymentamountsfortankabandonmentaresetforth in

Section734.810~TheIllinois EPAdoesnot envisiontheunusualorextraordinary

circumstancesprovisions(Section734.860)applyingto atankabandonmentmerely

becausetheOffice oftheStateFireMarshalhasdeterminedthatanunusualsituation

makesremovalofthetankinfeasible. . . .

7~ TheIllinois EPAincludedcostsassociatedwith fieldpersonneland

mobilizationin themaximumpaymentamountsit proposedto theBoardfor specificfield

activities. Forexample,themaximumpaymentamountsproposedfor drilling (Section
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734.820)includeall costsassociatedwith thefield personnel,mobilization,and

equipmentneededto performthe drilling.

8. TheIllinois EPAincludedprofessionalconsultingservicescosts

associatedwith thepreparationfor earlyactionsoil abatementin themaximumpayment

amountit. proposedfo~preparationfor theabandonmentorremovalofUSTs(Section

734.845(a)(1)).TheIllinois EPAincluded.professionalconsultingservicescosts . . -.

associatedwithpreparationfor theimplementationof conventionalcorrectiveaction

technok~gi~sin themaximumpaymentamountit proposedfor thepreparationand

submissionofconventionaltechnologycorrectiveactionplans(Section734.845(c)(1)).

TheIllinois EPAincludedprofessionalôonsultingservicescostsassociatedwith . ..

preparationfordnllrng eventsin themaximumpaymentamountsit proposedfor site

investigationplans(Section734.845(b)).Finally, for~to~e~s1onà1consultingservices

costsassociatedwith preparationfor the.implementationofalternativetechnologies,the •

Illinois EPAproposedthatcostsassociatedwith alternativetechnologiesbedetermined.

on atime andmaterialsbasis(Section734.845(c)(1)). • -

9. TheIllinois EPAincludedcostsassociatedwith applicationsforpayment

in themaximumpaymentamountsit proposedforprofessionalconsultingservices

(Section734.845). • .

10. TheIllinois EPA includedcostsassociated.withprofessionaloversightof

releaseconfirmation,the immediateactionstakento preventanyfurtherrelease,andthe

identificationandmitigationoffire, explosion,andvaporhazardsin themaximum

paymentamountsit proposedunderSection734.845(a).
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11. TheIllinois EPAincludedcostsassociatedwith obtaininganeligibility

• anddeductibilityletterin themaximumpaymentamountsit proposedforprofessional

consultingservices(Section734.845).

12. “Best efforts” to obtainoff-site accesswouldbeconductedasapartofthe

Stage3 site investigation. UndertheBoard’sFirstNoticeProposal,costsassociatedwith

Stage3 site investigationsareto be reimbursedonatime andmaterialsbasis. ~ First

NoticeProposalOpinion andOrder;p. 80. • ~ ... . .

!~1~3~Yes. ?. • .

14... “Conventionaltechnology”is by definition theremovalanddisposalof

contaminatedsoil. SeeSection.734.115. There,isno “conventionaltechnology”for the

• • ex-situtreatmentof contaminatedfill material. . .. . .

15. TheIllinois .EPAbôlievesthemaximumpaymentamountssetforth in the

• . • Board’sFirstNoticeproposaladequatelyaccountfor thedifferenttypesofequipment

neededto removedifferent sizes,oftanks. . • • • • . . . . • . .

16. Reimbursementofpersonnelonatime andmaterialsbasisis notbased

• • • solelyon theeducationaldegreeandexperienceofthepersonperformingthetask. Under

Section 734.850(b),personnelcostsmustbebasedupontheworkperformed,regardless

ofthetitle ofthepersonperformingthework. TheIllinois EPAproposedAppendixE in

• part to establishtheminimumeducationandexperiencelevelsa personmusthavein

orderto bebilled underaparticulartitle. Pleasereferto page34 ofExhibit 13 (Draft

BudgetandBilling Forms)submittedattheMarch 15,2004,hearingfor descriptionsand

dutiesofeachpersonneltitle asenvisionedby theIllinois EPA. • . . •
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17. TheIllinois EPA envisionsthatthecostsofremotelymonitoring

alternativetechnologieswill besubjectto reimbursementon atimeandmaterialsbasis.

,18. TheIllinois EPAincludedcostsassociatedwithperformingandanalyzing

hydraulicconductivitytestsin themaximumpaymentamountsit proposedfor

professionalconsultingservicesfor siteinvestigation(Section734.845(b)).

.19. . TheIllinois EPAincludedcostsassociatedwith performingwatersupply

well surveysunderSection734.445(a)iii themaximumpaymèntamountit proposedfor

thepreparationandsubmissionof20-Dayand45-DayReports(Section734.845(a)(3)).

20. The$160maximumpaymentamountfor well surveysappliesonlyto well

surveysconductedpursuantto Section734.445(b).SeeSection734.845(b)(7). The

maximumpaymentforwell surveysconductedpursuantto Seátion734~445(c)is

determinedon atime andmaterialsbasis. SeeSection73.~4.845~b)(7).TheIllinois EPA

includedthe“externalcosts”ofcompletingawell surveyunderSection734.445(b)in the

• maximumpaymentamountit proposedforthepreparationandsubmissionof20-Dayand

45-flayReports(Section734.845(a)(3)).It proposedthe$160maximumpayment

amountin Section734.845(b)(7)to coverlaborcostsassociatedwith thewell survey.

The Illinois EPAincludedcostsassociatedwith aprofessionalengineer’sreview

andcertificationofthewell surveysin themaximumpaymentamountsit proposedfor

professionalconsultingservicesrelatedto site investigationandCorrectiveactionreports.

• . SeeSections734.845(b)and(c)(5). . • • • . • • . . •

21. • It appearsthatin mostcasesaproperlydrawnandscaledsitemap •

showingthedimensionsofanexcavationwill.be sufficientin a~correctiveactionplanto •

showthevolumeofsoil to beremovedand disposed.Copiesofweightticketsand
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specialwastemanifestsmaybeincludedin correctiveactioncompletionreportsto help

documentthesoil actuallyremovedanddisposed. Copiesoflandfill invoicesareneeded

in reimbursementrequeststo documentthe’costsincurred,andfor thecalculationof

• handlingcharges. .. . .

TheIllinois EPAincludedcostsassociatedwith determiningthedimensionsof an

• excavationin themaximumpaymentamountsjt proposedfor professionalconsulting

services(Section734.845). . . . .. . .

2~..: TheIllinois EPAbelievesthemaximumpaymentamountit proposedfor

thepreparationandsubmissionofsite investigationcompletionreportsis appropriate.

Pleasenotethat theBoarddecidedthat costsassociatedwith thepreparationand

submissionofStage3 site investigationplansandcostsassociatedwith Stage3 site

• investigationfield workandfieldoversightwill be reimbursedonatime andmaterials

basis. ~ FirstNoticeProposalOpinionandOrder,p. 80. . .

23. TheIllinois EPAincludedcostsassociatedwith completinga surveyof

groundwaterflow direction.andgradientin themaximumpaymentamountsit proposed

for siteinvestigationfieldwork andfield oversightunderSection734.845(b).

24. TheIllinois EPAincludedcostsassociatedwith well development,well

surveying,andwell samplingin themaximumpaymentamountsit proposedfor site

investigationfield workandfield oversightunderSection734.845(b).

25. Pleaseseetheresponseto CW3M’s question20.

• 26. TheIllinois EPAbelievesthemaximumpaymentamount it propose&for

directpushinjectionsis appropriate. • . •
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27. Thedepthofmaterialbeingreplaced(e.g., 12 inchesofconcrete)maybe

greaterthanthedepthofthesamematerialwhenit is usedto createanengineeredbanier.

Formaterialbeinginstalledsolelyasanengineeredbarrierandnot asreplacement

material,theIllinois EPAproposedmaximumpaymentamountsfor thedepthsneededto

createanengineeredbarrier. In caseswherereplacementmaterialis alsousedasan

engineeredbarrier,theIllinois EPAenvisionsthereplacementmaterialfalling underthe •

maximumpaymentamountsfor replacementmaterial(Section734.840(b)). .

28. “Conventionaltechnology”is by definitiontheremovalanddisposalof

• contaminatedsoil. ~ Section734.115. Thereis no “conventionaltechnology”for •

groundwaterremediation. .~ • • .. . • • . .. • • ...

Pleasereferto question1 abovefor adiscussionofthemaximumpayment..~

amountstheIllinois EPAproposedfor activitiesre4uiredunderSection734.210(a).

• 29. Cleanupstrategiesatilizing bothconventionalandalternativetechnologies

canbesubmittedin asinglecorrectiveactionplan. If soil contaminationis addressed

solelythroughconventionaltechnology,costsassociatedwith thepreparationand

submissionofthesoil remediationportionoftheplanaresubjectto themaximum

payment amountsfor conventionaltechnologyplansandcostsassociatedwith the

preparationandsubmissionofthe groundwaterremediationportionoftheplanare . •

subjectto reimbursementonatime andmaterialsbasis. ~ Section734.845(c)(l). If.

soil contaminationis addressedthroughbothconventionaltechnologyandalternative

technology,theIllinois EPAenvisionscostsrelatedto thesoil remediationportionofthe

planthatexceedthemaximumpaymentamountfor thepreparationandsubmissionof

conventionaltechnologycorrectiveactionplansbeingreimbursableonatime and

• • .8 ,.. •.



materialsbasis. In this lastexamplethecostsassociatedwith thegroundwater

remediationportionoftheplanaresubjectto reimbursementonatime andmaterials

basis. SeeSection734.845(c)(1).

30. If thesoil is addressedthoughanalternativetechnology,costsassociated

with thepreparationandsubmissionofboththesoil andthegroundwaterportionsofthe

planwould.besubjectto reimbursementon atime andmaterialsbasis. ~ Section

734.845(c)(i). If soil:is addressedthroughconventionaltechnology,costsassociated

with thnpreparationandsubmissionofthesoil remediationportionoftheplanaresubject

to themaximumpaymentamountsfor conventionaltechnologyplans,andcosts

associatedwith thepreparationandsubmissionofthegroundwaterremediationportionof

theplanaresubjectto reimbursementonatime andmaterialsbasis.SeeSection .

734.845(c)(l). . . .. ... : . . . .;

31. A revision.toSection734.355(c)doesnotappearnecessary.Under

Section734.355(b),theIllinois EPAcanonlyrequiréthesubmissionof arevised

correctiveactionplan. Therefore,theonlyIllinois EPA decisionto appealunderSection

734.355(c)would beadecisionto requirearevisedcorrectiveactionplan.

32. • As explainedathearing,theIllinois EPAenvisionedthescopeofwork

for eachmaximumpaymentamountto be all oftheactivitiesassociatedwith the

identifiedtask. Therefore,bids for anidentifiedtaskshouldincludeall costsassociated

with thetask. For example,the scopeofwork forthe$3,150maximumpaymentamount

• allowedfor theremovalofa 1,000gallontankwouldbe all oftheactivitiesassociated

with thetank’sremoval,including,but not limited to, its~excavation,removal,and

disposal.~ Section734.810. Therefore,underSection734.855abid fortheremoval
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of a 1,000tankshouldincludeall costsassociatedwith theremovalofthetank,

including,butnot limited to, its excavation,removal,anddisposal.

33. TheIllinois EPA didnot envisionSection734.860beingutilizedmerely

becausecostsexceedamaximumpaymentamount. It envisionedSection734.860being

utilizedwhenthecostsfor anidentifiedtaskexceedthemaximumpaymentamountfor

• • . thetaskdueto unusualor extraordinarycircumstances.Pleaseseethedemonstrationthat.

mustbemadeunderSection734.860in orderto seekreimbursementunderthat Section.

~ Prevailingmarketratesmaybedeterminedfrom anumberofsources.

Oneexamplewould bethebidstheIllinois EPAreceivesunderSection734.855.

Anotherexamplewouldbe informationbroughtto theattentionoftheIllinois EPA.

throughLUST Advisory Committeemeetings. Theillinois EPAdoesnothavea

definitive list ofresourcesthatit will consultfor all costswhenconductingreviewsunder

Section734.875. Rather,it will usetheresourcesthatit believesprovidean accurate

assessmentofthereasonableprevailingmarketratefor aparticularcost If the illinois

EPAdeterminesthatamaximumpaymentamountneedsto be adjusted,thatadjustment

mustproposedto theBoardthrougharulemaking.Therefore,thepublic will havean

opportunityto providetestimonyandsubmitcommentsaboutthemethodstheIllinois

EPAusedto determinewhethertheproposedadjustmentis need~daiidtheappropriate

• amountofthe adjustment. . .: • • •. .

• 35. Pleaseseetheresponseto question34 above. • . .

36. . TheannualImplicit PriceDeflatorfor GrossNationalProducton which

theannualinflation factoris basedis publishedeachyearin theApril issueoftheUnited

StatesDepartmentofCommerce’sSurveyofCurrentBusiness.Therefore,adjustingthe
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maximumpaymentsamountsonJanuary1 woulddelaytheadjustmentsby anadditional

six months(e.g.,adjustmentsbasedon theApril 2006publicationwouldnotbemade

until January1, 2007, insteadofJuly 1, 2006). Theillinois EPAbelievestheearlierJuly

1 adjustmentdatesetforth in theBoard’sFirstNoticeProposalis moreappropriate.

37. • TheannualincreasebasedontheannualImplicit PriceDeflatorfor Gross

NationalProductis appliedacrosstheboardto all maximumpaymentamounts,even

thoughall ofthe individual costsincludedin aparticularmaximumpaymentamountmay

havenot~senbythesamerate. The5%capensuresthatthemaximumpayment

amountsdo not risetoo quicklybasedsolelyupontheannualinflation factor. If all ofthe

costsincludedin amaximumpaymentamountdohappento increaseat anannual

inflation rateofgreaterthan5%,ownersandoperatorscanexceedthemaximumpayment.

amountviabidding. TheIllinois EPA oranyoneelsecouldalsoproposeanappropriate

adjustmentto themaximumpaymentamountthroughaBoardrulemaking.A changeto

the 5%capcouldalsobepropósedthroughaBoardrulemakingshouldit proveto be

inappropriate. . • . . . .

38. TheIllinois EPAdoesnotagreewith thepremisethat an owner’sor

operator’sdecisionto continueOperatingastationduringremediationmakes

conventionaltechnologyinfeasible. In suchacase,theowneroroperatoris makinga

businessdecisionto continueoperatingthe stationduringremediationandto remediate

• usinganalternativetechnologyinsteadofaconventionaltechnology.TheIllinois EPA

doesnot envisionthatanowner’soroperator’sdecisionto continueoperatingastation

andconductremediationusingan alternativetechnologywould,by itself, constitutean

unusualorextraordinarycircumstanceforpurposesofSection734.860.
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39. Section734.340(c)is notnewlanguageproposedby theIllinois EPA. The

Sectionmerelyrepeatslanguagethat alreadyexistsin Section732.407(c).

40. TheIllinois EPA includedcostsassociatedwith thepreparationofmapsin

themaximumpaymentamountsit proposedforthepreparationandsubmissionofplans

andreports(Section734.845). Inmanycases,thepreparationofamaprequiresonly the

updatingofan existingmapfrom anearlierplanorreport..As with othercosts,.if the

maximumpaymentamountsset forth in therulesareinsufficient for aparticularsite,they

canbeexceededthroughthebiddingortheunusualorextraordinarycircumstances

provisions.. . . . •

41. • Sections734.835and734.AppendixD merely.setforth themaximum

paymentamountsownersandoperatorsmaybereimbursedfor costsassociatedwith.

samplehandlingandanalysis.Pleasenotethãtan individualmaximumpaymentamount

for shippingis includedatthebottomof Section734.AppendixD. TheBoard’sproposed

rulesdo not address,andtheIllinois EPAdid not envisiontherulesaddressing,how the

amounts,reimbursedto anowneroroperatoraredivided amongthepartiesperforming

thework. . . . . .

• •42. The installationofmonitoringwells, includingtheirdepths,should

complywith SectiOn734.430andgenerallyacceptedengineeringpractices.

43. Somemaximumpaymentamountsareapplicablethroughall phasesof:

work. For example,themaximumpaymentamounts.forsamplehandlingandanalysis

(Section.734.AppendixD) areapplicableduringtheearlyactionphase,thesite.. .

investigationphase,andthecorrectiveactionphase. , . . • •
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44. Sections734.315, 734.320,and734.325containgeneralrequirements

regardingthedepthsofborings. TheBoard’srules do notmandatetheuseof aspecific

tool for borings.

45. ‘ Theowneroroperatorshouldproposethemostcost-effectivemethodof

disposal. . . .

46. • The‘Illinois EPAincludedall submittalsofplans,budgets,reports,~. ‘ . •

applicationsforpayment,andotherdocumentationin themaximumpaymentamountsit

proposed;for professionalconsultingservicesunderSection734.845. Forexample,the

Illinois EPAproposed$4,800asthemaximumpayment‘amountfor thepreparationand

submissionof all 20-Dayand45-DayReports,regardlessofhowmany20-Dayand45-

• ~Dayreportsaresubmitted. . • • • :.. ~‘ • • • .

• . . 47. ThemaximumpaymentamountstheIllin’ois~EPAproposedto theBoard

wereeitherevaluatedagainstactualreimbursementsubmittalsdirectlyordeveloped

using’coststhatwereevaluatedagainstactualreimbursementsubmittals.

Answersto thePre-Filed Questionsof Jay Koch of USI • •

• 1 . . Pleasereferto theresponseto Daniel.King’s question29. ‘

2. • If analternativetechnologycorrectiveactionplanis rejectedoneormOre

times,but is eventuallyapproved,theIllinois EPA envisionsthatreasonableandjustified

professionalservicehoursthat do notexceedthemaximumpaymentamountssetforth in

Section734.AppendixE wouldbe reimbursed.If an alternativetechnologycorrective

actionplanis rejectedoneormoretimesandasaresultis neverapprovedand

implemented,andthena conventionaltechnologycorrectiveactionplanis submitted,

approved,andimplemented,the.IllinoisEPA doesnotenvisionthatcostsassociatedthe
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preparationandsubmissionofthealternativetechnologycorrectiveactionplanwouldbe

eligible for reimbursement.TheIllinois EPAenvisionsthatthecostsassociatedwith the

preparationandsubmissionof.theconventionaltechnologycorrectiveactionplanwould

besubjectto themaximumpaymentamountset forth in Section734.845(c)(1).

3. TheIllinois EPAenvisionsthat thedeterminationofwhetheranunusual

orextraordinarycircumstanceexistsat aparticular:sitewill bebaseduponsite-specific

circumstances.Whatmaybeanunusualor extraordinary,circumstanceatonesitemay

notbe an~unusualorextraordinarycircumstanceat anothersite. Duringprevious

hearingstheIllinois EPAgavesomeexamplesofwhatmightbeconsideredanunusualor

extraordinarycircumstance.However,developingalist of unusualorextraordinary

circumstancesthatcouldbeappliedpriorto knowingthespecificcircumstancesofa

particularsitewouldbeimpossible. Furthermore,theAdministrativeProceduresAct

prohibitsthe illinois EPAfrom publishingtherequestedlistsof specificexamplesunless

theyareadoptedin rules. •. .

4. TheIllinois EPAwould notobjectto theadditionofoneormore

representativesto theLUST AdvisoryCommitteeif theBoarddeterminesthatthe

Committee’scurrentcompositiondoesnotprovideadequaterepresentationofinterested

parties. •. ‘~ . •.. . • . •

• 5. Pleaseseetheresponseto DanielKing’s question17. .. • . • •

6. TheIllinois EPAincludedall costsassociatedwith samplehandlingand

analysis,regardlessofthenumberofpartiesinvolved,in themaximumpaymentamounts.

it proposedunder.Sections734.835‘and734.AppendixD. Pleasenotethatanindividual •

maximpmpaymentamountfor shippingis includedatthebottomofSection
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734.AppendixD. This amountwasproposedfor costsassociatedwith theshippingof

samplesto the laboratory. TheIllinois EPA includedcostsassociatedwith transporting

samplesfrom thecollectionsitebackto theoffice for shippingin themaximumpayment

amountsit proposedfor travel (Section734.845(e)). .‘ ‘ ‘ .

7. OneofthegoalstheIllinois EPA hopesto achievethroughthis

rulemakingis areductionin thetime it spendsreviewingplans,budgets,reports,and’-

applications‘for payment. ‘2 . • ‘ ‘ . ‘‘‘

8. TheIllinois EPAbelievesthatsuchanauditwould becostlyandtime

consumingandis unnecessary.TheIllinoisEPA hasexplainedhowit developed.the

ratesit proposedto theBoard,andtheBoarddeterminedthatthoserates,asamendedin

theBoard’sFirst NoticeProposal,will providereimbursementofreasonableremediation

costs. Any partythat’believestheproposedamendmentswill notprovidereimbursement

• • • • ofreasonableremediationcostshastheopportunityto presenttestimonyandcommOnts

to theBoard. . .‘ •

• ~.. : • Thisquestionis addressedto theBoard.

1-0. . Theprovisionproposedby theIllinois EPAthatwouldmake“costsan

owner oroperatoris requiredto payto agovernmentalentityorotherpersonin orderto

conductcorrectiveaction” ineligiblefor reimbursementis not includedin theBoard’s

FirstNoticeProposal.Pursuantto theBoard’sFirstNoticeOpinionandOrder,such

costsshouldbereviewedon asite-specificbasis. Becauseasite-specificdetermination,is

necessary,andbecausetheAdministrativeProceduresAct requirestheIllinois EPAto

adopttherequestedlists asrules,theIllinois EPAcannotprovidetherequestedlists in

theseresponses. . . • •
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11. This questionis addressedto theBoard. ‘ .

12. ‘The Illinois EPAdoesnot tracktherequestedinformation. However,the.

Illinois EPA wasableto reviewtheincidentsfor which sometypeofplanorreportwas

submittedbetweenJanuary1, 2003,andMay 31,2005,andcompilethefollowingtable

baseduponthecurrentconsultantsforthoseincidents..Theconsultantsarelistedbased

‘uponthenumberofincidents,in descendingorder. Theseconsultantsrepresent50.43%

ofthetotal 5,761 incidentsidentified. TheIllinois EPAstoppedcompilingthis listonce

the“PercentofTotal” colu.mn~exceeded50%.. . ‘

424

Groundwater& EnvironmentalServices,Inc. ‘ •4.06 234
PracticalEnvironmentalConsultants 3.71 ‘ 214
Marlin Environmental . . . . 3.40 196
EnvironmentalManagement,Inc. • 2.99 • • 172
CW3M .‘ . ‘ • 2.67 154
Handex . 2.60 150
LandTech,Jnc. . . 1.79 103
EnvironmentalProtectionIndustries • 1.77 102
MidwestEnvironmentalConsulting&
Remediation .

1.58
•

91

NIESA & Associates • • 1.51 87
AppliedEnvironmentalTechnologies . 1.44 . 83
HerlacherAngletonAssociates 1.33 77
AmericanEnvironmental, 1.00 58
CSD . . .97 56
GEOCON • .. . .97 , 56
SuperiorEnvironmentalCorp. .91 . ‘ 53.
GabrielEnvironmental . . . .90 . 52
EPSEnvironmentalServices,Inc. .78 . 45
IntegrityEnvironmental.ServiCes . . . .78 ... 45 -

Laicon, Inc. . ~:‘‘‘ .75 • • 43 •

WendlerEngineeringServices,Inc. .71 41
Total: [ 50.43%

ScienceIndustries
vironmental-

7.36’ —

6.41 369
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• 13. TheAdministrativeProceduresAct prohibitstheIllinois EPAfrom

publishingtherequestedguidelinesunlesstheyareadoptedasrules. Pleasenotethat the

unusualor extraordinarycircumstancesprovisionsfocuson.thecircumstancespresentat

asite,not particulartasks. • .-•.• .

• 14. TheIllinois EPAwill reimbursecorrectiveactioncostsin accordancewith

theEnvironmentalProtectionAct andtheBoard’srules. ‘. ‘ .. . .

• . . i5..~.~ An owner’soroperator’sliability for areleaseis independentfrom the

ability to.obtainpaymentfromtheUndergroundStorageTank(“UST”) Fund. Liability is

not impactedin anywayby USTFund.eligibility ornon-eligibility, theamountofany

paymentsreceived..fromtheFund,orthebalanceoftheUSTFund. ‘. . , ‘ ~‘

16. TheIllinois EPAhasthestatutoryduty to enforceviolations ofthe

• EnvironmentalProtectionAct andBoardregulations. • ‘ .‘ • •, • . . . ,

• 17. TheIllinois EPAhasno opinionon theissue. • • . . . . •

18. Thestatutoryprovisionforjoint paymentwasrepealed.~ P.A.87-1088

andP.A. 87-1171(amendmentsto 415 ILCS 5/22.l8b(d)(4)(C))~ •

19. . Questionsaboutthedevelopmentof informationprovidedto theIllinois

EPAby ACECI shouldbedirectedto ACECI. Regardinginformationreceivedfrom

ACECI, theIllinois EPAmademodificationsto theinformationasit deemedappropriate.

Themodifications‘and thereasonsfor themodificationsarereflectedin theIllinois

EPA’stestimonyin prior hearings.ACECI providedits informationto theIllinois EPA

onApril 16, 2003. . . . • . . . ‘; . . • •

20. TheIllinois EPAis awareofTRTAD. TRIAD wasnotusedto developthe

rulestheIllinois EPAproposedto theBoard.
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21. TheIllinois EPAenvisionedthat Section734.AppendixB wouldbeused

onlyto establishbilling ratesbasedon objectivequalifications. it did notenvisiona

•personbeing“grandfatheredin” basedonhis orhercurrentbilling rate:‘Nor did it

envisionthe Sectionbeingusedasabasisfor laying off employeesthatdo notmeetthe

qualificationsfor aparticularbillingrate. Anyonecanmeetthequalificationsfor several’

. . ofthetitles in Section734.AppendixE. ... ‘ • ,: ~ .. ~ ‘ • , . ‘

• .22. - A personcanonlybebilled undertheratesforwhichheor shemeetsthe

qualifications.

23. Pleasereferto page34 ofExhibit 13‘(Draft BudgetandBilling Forms) ‘

submittedattheMarch 15,2004,hearingforthedescriptionsanddutiesofeach .

personneltitle asenvisionedby theIllinois EPA... .. .

- ‘ • ‘ 24. • TheIllinois EPAenvisions.professionalconsultingservicesbeingsubject

• to thebiddingprovisionsofSection734.855. • . •

• , 25. Pleasereferto theresponsetoDanielKing’s question32.

• 26. Section734.855doesnotspecifythemeansby whichbidsmustbe

obtained,nordoesit specifyhowmanyroundsofsolicitationsarerequiredif asinglebid

solicitationresultsin thesubmissionof lessthanthreebids.

• . 27. . Theowneror operatorcouldsubmitabudgetamendmentto addresscosts

associatedwith thewaterremoval. • • ‘ ,• • . .

28. UnderSection734.845(c)(1),paymentfor costsassociatedwith the

preparationandsubmissionof alternativetechnologycorrectiveactionplans,which ..

includegroundwaterremediationplans,mustbedeterminedonatime andmaterials

basis.
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29. TheIllinois EPA envisionsthatthemaximumpaymentamountswill

encouragethesubmissionofcompleteplansandreportsthat canbeapprovedin one

submission,withouttheneedfor amendmentsor additionalinformation.

30. ‘ TheIllinois EPAbelievesthemaximumpaymentamountsetforth in the

Board’sFirstNoticeProposalis appropriate.PleasenotethatSection734.845(f~only

appliesto theamendmentsOfplansdueto unforeseencircumstances.- . . . .

• 31~‘ Becauseof’thedesignandinteractionofSubpartH’sprovisions,the ‘ •

Illinois I~PAdoesnot foresee~theomissionof anycoststypically incurredon aleaking

undergroundstoragetank(“LUST”) project: If apartybelievesthatacosthasbeen

• • omittedfrom SubpartIH, theycanbring the‘omissionto theBoard’sattentionin this

rulemakingorat a laterdateandrequest’thatSubpartH be amendedto addressthe •

• omittedcost.. • . • . • •‘. . . . . . . . - •

• ‘ 32. • Section734.860doesnot specifywhenanowneroroperatormustseek

reimbursementundertheunusualorextraordinarycircumstancesprovisions. An owner

• oroperatormayseekreimbursementunderSection734.860atanytime aslongasthey

canmakethedemonstrationrequiredunderthatSection.

33. TheIllinois EPAhasalwaysstrivedto maintainuniformity, consistency,

andobjectivity in its reviews,andwill continueto do soin thefuture.

• 34. Pleaseseetheresponseto DanielKing’s question9.

35. TheIllinois EPA doesnot envisionawell surveybeinganunusualor

extraordinarycircumstancebasedsolelyon thefactthatthe Illinois EPArequiresthewell

surveyunderSection734.445(c).Pleasenotethat.paymentfor costsassociatedwith such
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awell surveymustbedeterminedonatime andmaterialsbasis. ~ Section

734.845(b)(7)

36. TheIllinois EPAdoesnot believethatindividualtime andmaterialsrates

arenecessaryfor all ofthefield instrumentation,equipment,materials,andsuppliesthat

maybeusedin theremediationofarelease.Whenpaymentis madeon atime and

materialsbasis,the costsassociatedwith field instrumentation,equipment,etc.,will

either(i) be includedasapartofthemaximumpaymentamountsapplicable’under

Section.734.850(a~,or(ii) determinedona site-specificbasisunderSection734.850(b).

Answersto the Pre-FiledQuestionsof CW3M

1. ... . •. If somebutnot all ofthe StageII site investigationactivitiesare

completedunderan investigationplanapprovedpriorto theeffectivedateoftheBoard’s

amendments,theIllinois EPA envisionsthat.themaximumpaymentamountfor costs

associatedwith thepreparationandsubmissionofaStageII siteinvestigationplan

approvedaftertheeffectivedateoftheamendmentswill bedeterminedon asite-specific

basisandwill dependupontheStageII siteinvestigationactivitiesthatstill needto be

completed.

2. Sitessubjectto Part731 will continueto bereviewedonasite-specific

basis,unlesstheowneroroperatorelectsto proceedunderPart734 in which casethe

ownerorOperatorwill besubjectto Part734. ~ Section-734.105... •

3. SincethelasthearingtheIllinois EPAhasnot conductedfurtherresearch

into themaximumpaymentamountsit proposedto theBoard. Regardingany -...

uncertaintiesraisedaboutthemaximumpaymentamounts,theBoardstatedthefollowing..:

in its FirstNoticeOpinionandOrder:
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TheBoardis cognizantthat themethodsusedto developtheratesby theAgency
werenotscientificallyor statisticallyrecognizedmethods.However,the
Agency’sexperiencein theUSTprogramis alsoanelementto be takeninto
consideration.In addition,thefirst-noticeproposalwill includeprovisionsfor
bidding,extraordinarycircumstances,andanannualinflation adjustment.The
Boardis convincedthat thefirst-noticeproposal,asawhole,will allow for
reimbursementofreasonableremediationcosts. .

FirstNoticeOpinionandOrder,p. 1. (emphasisadded)~

Although theAgency’smethodologyfor determiningthemaximumrates.isnot
statisticallydefensible,theAgency’sdatais frOm actualapplicationsfor

‘: teimbursementfor sitesin Illinois. TheAgency’stestimonyis thattheratesas
developedwill be inclusiveofninetypercentofthesitesremediatedin illinois

• (seeTr.3 at 52)andbasedon theAgency’sexperiencetheratesarereasonable
(see’Tr.3at 54-56). Therefore,theBoardfinds thattheAgency’smethodfor
developingthemaximumpaymentamountsis primarily basedontheAgency’s
experienceadministeringtheUST programin Illinois. TheBoardfurtherfinds

• • thattheratesarereasonable.Anydeficienciesin themaximumratesareobviated
bythelanguagedealingwith extraordinarycircumstancesandtheadditionofthe
biddingprocess. ‘ . . • ‘. ‘ .‘ •

GeneralDiscussionofMaximumPaymentAmounts. TheBoardwill notdiscuss •,

eachandeveryproposedlump summaximumpaymentamount;however,the ‘

Boardhascarefullyreviewedall theratesproposedby theAgency. Otherthan
‘the r~,tesdiscussedin moredetail in thisopinion,theBoardfinds theratesare

reasonableandsupportedby therecord.Furthermore,giventheAgency’s
inclusionin thethird errata sheetofabiddingprocess,provisionsfortriennial
reviewofthemaximumpaymentamounts,andprovisionsfor theannual
adjustmentofthemaximumpaymentamountsbasedon inflation, theBoardfinds
thattheproposalwill allow for reimbursementofreasonablecostsforremediation
ofUST sitesin Illinois. Therefore,theBoardwill proceedto first noticewith the
ratesproposedby theAgencyunlesstheBoardspecificallyindicatesadifferent
ratein this opinion. , .

FirstNoticeandOpinionandOrder,pp. 78-79(emphasisadded). ,

4. Thisquestionis irrelevantto whethertheBoard’sFirst NoticeProposal

containstechnicalrequirementsconsistentwith theEnvironmentalProtectionAct and

• • . • •‘ providesownersandoperatorswith reimbursementofreasonableremediationcosts. .

5. Theillinois EPAdoesnot tracktherequestedinformation.
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6. Groundwatermustberemediatedin accordancewith theTieredApproach

to CorrectiveAction Objectives(“TACO”) regulations(35 111. Adm. Code742).

Groundwaterremediationrequiredasapartofcorrectiveactionis eligible for

reimbursementfrom theUST Fund. . ‘ ‘ •• . . -. . . “

7. TheIllinois EPAdidnotconsideranyeffectonpropertyvaluesin cases

wheregroundwaterordinancesareusedasinstitutionalcontrols. Groundwater ‘‘

ordinanceshavealwaysbeenavailableasan’institutionalcontrolunderTACO andhave

beenusedathundreds,if not thousands,ofsites.

8. Inter alia, useoftheproposedruleswill helpreducecoststo theUST

Fundby helpingto streamlinetheLUST Program.Theproposedruleswill allowa

greaterstandardizationofinformationsubmittedto theIllinois EPA,which in turn will

• allow for shorterdocumentpreparationtime andshorterdocumentreviewtime, thereby ‘. .

reducingper-projectCostsfortheOwner’soroperator’sconsultantandtheIllinois EPA. ‘

Useoftheproposedruleswill alsohelpreduceper-projectcostsby simplifying the

reimbursementprocess.Settingforth ratesin theruleswill allow owners,operators,and

consultantsto know theamountsconsideredreasonableforpurposesofreimbursement

from theUSTFund,andtheillinois EPAcaneasilyreviewandapprovecostsaslong as

theydonot exceedtheapplicablemaximumpaymentamounts.Finally, maximum

paymentamountsfor thepreparationandsubmissionofvariousdocumentswill reduce

costsby encouragingthesubmissionofcompletedocumentsthat canbeapprovedin one

submission,withouttheneedfor thepreparation,submission,andreviewofamendments . • ,.

or additionalinformation. . . ,
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9. With theexceptionofcostsrelatingto theremediationofMTBE

contamination,costsincurredaftertheissuanceofaNo FurtherRemediationLetterare

currentlyineligible for reimbursement.~ Section732.606(kk).Pleasenotethat

Board’sFirstNoticeProposalincludesthe additionofseveralnewexceptionsto this rule.

Seeld. . . .

10. . TheIllinois EPAwill notrequiretheuseofinstitutionalcontrolsor

engineeledbarriersunlesstheowneroroperatorpropOsestheiruseasapartof

remediatit~r,in which casetheillinois EPAwill requiretheircontinueduseuntil theyare

removed’in accordancewith Boardregulations.SeeSection732.703(e).

• 11. 2 ‘ Pleasereferto theIllinois EPA’s previoustestimonyregardingthe ‘‘ ‘

developmentofthemaximumpaymentamountit proposedto theBoardfor excavation,

transpàrtátion,anddisposal. • . . .. . • . , . . . . • :.

12. : TheIllinois EPAenvisionsthatan internalcommitteeofmanagerswill ‘ •

reviewdemonstrationsofunusualorextraordinarycircumstancesunderSection’734.860.

BidsarenotexpresslyrequiredunderSection734.860,but theIllinois EPAenvisionsthat

ownersandoperatorswill be ableto submitbids asapartoftheirdemonstrationthat

costsexceedthemaximumpaymentamountsofSubpartH.

13. Pleasereferto theIllinois EPA’sprevioustestimonyregardingthe

developmentofthefluff factorit proposedto theBoard.

14. • TheIllinois EPAhasnotconsideredanychangesto theratesit proposed

to theBoardbeyondthoseit incorporatedinto its proposalduringlastyear’shearings.

15. TheIllinois EPAfelt that actualhistoricaldatafrom theIllinois LUST , . ‘

Programwasmoreappropriateto usein developingtheratesit proposedto theBoard
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thaninformationfrom RSMeans. In addition,RS Meanswould bemoredifficult to

applyto theIllinois LUST Programthantheproposedrules. TheIllinois EPAusedthe

NationalConstructionEstimatorinsteadofRSMeansbecausetheinformationfor which

it wasusedwaseasierto interpret. ‘ . .

16. Parties’havearguedthattheIllinois EPA’s useof averageratesin

developingthemaximumpaymentamountsit proposedtotheBoardwould resultin 50%.

•ofthecostssubmittedforreimbursementfalling above,and50%falling below,the

proposedpTlaximumpaymentamounts.Pleasenotethat anamountthat‘50% ofcosts

would fall aboveand50%ofcostswould fall belowwouldbe themedianofthecosts,

not the average.Althoughtheillinois EPAusedaveragecostsin thedevelopmentof

• someOf themaximumpaymentamountsit proposedtotheBOard,theuseofaverage.

costsdid notresultin maximumpaymentamountsequalto themedianofthecosts. For

example,themaximumpaymentamountproposedfor theexcavation,transportation,and

disposalofsoil is greaterthantheexcavation,transportation,anddisposalcostsat 88%of

thesitessurveyed.Also, themaximumpaymentamountproposedforbackfill is greater

thanbackfill costsat 86%ofthesitessurveyed.Foradditionalinformationpleasesee

• HarryChappel’swrittentestimonysubmittedasExhibits 11 and12 attheMarch 15,

2004,hearing.andhisoraltestimonyatthefirst few hearings.. .

17. TheIllinois EPA consideredall alternativesbroughtto its attention. •

18. . Yes.. • • . ., . .‘ •

19. . , TheIllinois EPAincludedcostsassociatedwith applicationsforpayment

in themaximumpaymentamountsit proposedfor professionalconsultingservices

(Section734.845). . ‘ ,
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20. TheIllinois. EPArequeststhattheBoardtakenoteoftheissueraisedby

CW3M in this question. It appearsthatthenewSection734.845(b)(5)thatwasintended

to replaceSections734.845(b)(5)and(6)wasinsteadinsertedat.Section734.845(a)(5) ~

andreplacedSections734.845(a)(5.)and(6). : “ ‘: . ‘

21. a. ‘CW3M hasyetto identify thespecificOSHAregulationrequiring

theuseofa“buddysystem”.atpetroleumLUST sites. TheIllinois EPA’reviewed

Part1926oftheOSHAregulations(29CFR 1926);citedby CW3M ascontaining

t~ebuddysystemrequirement,andthebuddysystemrequiredin thatPartappears

to applyonly to hazardoussubstanceremediations.’Becausepetroleumis not

• • - includedin thedefinitionOf“hazardoussubstance,”thebuddysystem .

requirementdoesnot appearto applyto petroleumLUST releases.Evenif the

regulationscitedby CW3M did applyto petroleumLUST releases,it is notclear

thatthe,buddysystemrequiresthepresenceoftwo consultingfirm personnelat a

site. • ‘ . .

• , b. • - Theaveragepersonnelrateusedto developtravelratesincludes

personnelfrom bothendsofthebilling ratespectrumwho do not leavetheoffice.

TheIllinois EPAbelievestheaveragepersonnelrateusedto’ developthetravel

rateis appropriate.. • .

c. TheamendmentstheIllinois EPAproposedto theBoardprovide

reimbursementofreasonableremediationcosts,asrequiredby theAct. The

maximumpaymentamountsset.forthin theamendmentsapplyequallyto all

consultants,regardlessofwheretheyarelocated. An owner’soroperator’s

decisionto incurgreatercostsby hiring a’ consultantlocatedagreaterdistance
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from asite,asopposedto incurringlessercostsby hiring aconsultantlocated

closerto asite, is abusinessdecisionmadebytheowneroroperator.

22. TheIllinois EPA disagreeswith theconchisiondrawnby CW3M in this

question.A demonstrationthat asubcontractor’scostexceedstheapplicablemaximum

paymentamountwhenproperlybid doesnot maketheunusualorextraordinary

circumstancesprovisionautomaticallyapplicableto relatedprofessionalservices.‘In

orderfor theunusualorextraordinarycircumstancesprovisionto applyto related

profession-alservicesthe owneroroperatormustmakethedemonstrationrequiredin

Section734.860(i.e.,that theprofessionalservicescostsareeligible for paymentfrom

theUST Fund,exceedtheapplicablemaximumpaymentamountssetforth in SubpartH,

aretheresultofunusualorextraordinarycircumstances,areunavoidable,arereasonable,

• ‘and arenecessaryto satisfytherequirementsoftheBoard’sru1e~). .• ‘•

Answersto the Pre-Filed Questionsof CSD ‘ . .•,

A. .. ‘ •

1. •, This questionhasbecomemoot. TheBoardheld in its FirstNotice

Opinion andOrderthat,while “the Agency’smethodologyfor determiningthemaximum

ratesis notstatisticallydefensible,.. . theratesarereasonable.. Any deficienciesin the

maximumratesareobviatedby thelanguagedealingwith extraordinarycircumstances

andtheadditionofthebiddingprocess.”FirstNoticeOpinion andOrder,p. 1. “

2. TheIllinois EPAhasexplainedhowit developedtheratesit proposedto

theBoard,andtheBoardhasdeterminedthat.thoserates,asamendedin theBoard’sFirst’

NoticeProposal,will providereimbursementofreasonableremediationcosts. Pleasesee,

for example,theexcerptsfrom theBoard’sFirstNoticeOpinion.andOrderincludedin

• . • • • • • • • . 26



theresponseto CW3M’s question3 above.Any partythatbelievestheproposed

amendmentswill notprovidereimbursementofreasonableremediationcostshasthe

opportunityto presenttheir testimonyandcommentsto theBoard.

3. An owneroroperatorwho feelsthattheproposedmaxiirrumpayment

amountswill notprovidereimbursementofreasonableremediationcostscouldbid costs

in accordancewith thebiddingprovisionsoftherules,seekpaymentundertheunusualor

extraordinarycircumstancesprovisionsoftherulesif thoseprovisionsapply,bring the

issueto the;attention~oftheIllinois EPAthoughtheLUST AdvisoryCommittee,seeka

sitespecific.varianceofSubpartH provisions,orproposeamendmentsto SubpartH to

• theBoard. Pleasenotethat anowneroroperatormayhaveotherOptions. This response

shouldnotbetakenasanexclusivelist ofoptionsavailableto an owneror operator.

4. TheIllinois EPAhasnotyetdecidedexactlyhow it will reviewthe

maximumpaymentamountsto determinewhethertheyareconsistentwith prevailing

marketrates. As statedaprior hearings,however,theIllinois EPA envisionsthat apart

of its reviewwill includecomparingthemaximumpaymentamountsto bidssubmitted

underthebiddingprovisionsoftherules. • • •

5. TheIllinois EPAwill reimburseowners’andoperators’costsin

accordancewith theBoard’srules. ‘ •

• 6. TheIllinois EPA will bekeepingtrackofcurrentmarketratesthrough

variousmeans,includingbids receivedin reimbursementrequestsandinformation

submittedthroughtheLUST AdvisoryCommittee. If theIllinois EPAbelievesachange

to themaximumpaymentamountis warrantedit canproposeappropriatechangesto the
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Board. In addition,themaximumpaymentamountsareautomaticallyincreasedeach

yearby aprescribedinflation factor. ~ Section734.870.

7. TheBoard’sFirstNoticeProposaldoesnot specifyanypenaltiesto the

Illinois EPA orthe Stateif theIllinois EPA fails to fmd orfix anydeficienciesin atimely

manner.

8. . • Adjustmentsto themaximumpaymentamountsby theIllinois EPA. . -

pursuantto Section734.875will beproposedto theBoardin arulemakingproposal,

which iike.thisonewill includepublicnotices,opportunitiesfor public testimonyand

public comments,andthepublicationofamendmentsproposedandadoptedbythe

Board. . , , . • .

9. TheIllinois EPA chosetheinflation factorit proposedto theBoard

becausetheinflation factoris nationallyrecognizedandis determinedby anobjective

third party. TheAgencydid notconsiderotherinflation factorsbecauseit believesthe

oneproposedwill provideadequateadjustmentsfor inflation.

B.

1. Drillers: WesternEnvironmental
AdvancedEnvironmental

VacuumTrucks/LiquidHaulers: Enviro-Vac
R.S.UsedOil ... . •,

• U.S.Waste

TanksRemovers: W.J.Scott
AccurateTank .

R.L. Hoerner
- - , ‘ R. CarlsonandSons.. . ,

C.’ ~

1. As explainedin prior testimony,theIllinois EPAbelievesthatbidsusedto

determinean alternativemaximumpaymentamountshouldbe truethirdpartybids.
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Oncebidsareobtainedandanalternativemaximumpaymentamountis established,the

Illinois EPAbelievesthat anowneroroperatorshouldnot be limitedto hiring thelowest

bidder,but shouldinsteadbeableto hire anyonetheowneroroperatorchoosesaslongas

thatpersonis qualifiedandableto performthework.. ‘ -

2. TheIllinois EPAbelievesthatanowneroroperator,oraconsultanton the

owner’soroperator’sbehalf,will be ableto obtainbids in accordancewith thebidding

provisionsoftheBoard’sFirstNoticeProposalin caseswheretheconsultantownstheir

own,contractingfirm. .

• 3. Theowneror operatorcouldseekto havethemaximumpaymentamount

determinedundertheunusual,orextraordinarycircumstancesprovisionsif the.

• • requirementsofthoseprovisionsapply. Pleasenotethatthe inability to obtaina ‘.

• minimumofthreebids dueto alimited numberofpersonsprovidingtheservicesneeded

is specificallylisted asacircumstancethat maybeconsideredunusualorextraordinary

underSection734.860. . ‘ ‘ ‘ . , • • . .

4. TheIllinois EPAdoesnotenvisionthatinformationfrom only RSMeans

or anothernationalcostdatasourcewould besufficientto demonstratethatcostsfor a

particulartask exceedtheapplicablemaximumpaymentamount. Informationfrom such

datasourceswouldnotreflecttheactualcostsfor aspecificsite.

D.

1. . Themaximumpaymentamountof$57 thattheIllinois’EPA proposedto

theBoardfor costsassociatedwith excavation,transportation,anddisposalwasintended

to applyonly to thetotal ofthecostsassociatedwith excavation,‘transportation,and •

disposal. It wasnot intendedto beusedto deemindividual costsasreasonable.
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2. TheIllinois EPAenvisionsthatthesupportingtechnicaldocumentation

will needto besufficient to documentthatthework hasbeencompleted.Regarding

supportingbilling documentation,asstatedin prior hearings,whenmaximumpayment

amountlump sumsandunit ratesareused.theIllinois EPA envisionsthattheowneror

operatorwill needto submitaninvoICethat at aminimumidentifiestheworkthatwas

• performed,thepartythat.performedthe.work,thedatethe..work.wasperformed,andthe

amountbilled for thework. Additional documentationmaybenecessarywhere - . -

reimbursementis soughtonatimeandmaterialsbasis. •

-. 3. . As is requirednow, theexcavation,transportation,anddisposalofthesoil

mustbedocumentedin areport. Pleasereferto theresponseto questionD(2) above

• regardingbilling documentation.‘•- • • • ,

4. To utilize theunusualorextraordinarycircumstancesprovisionsof

Section734.860theowneroroperatormustmakethedemonstrationrequiredunderthat

• Section. Yardtickets alone’wouldnotbesufficientto maketherequireddemonstration.

E.

1. Foreachhalf-day,theIllinois EPA assumedoneto foursoil boringsto a

depthof20 feetor onemonitoringwell to adepthof 20 feet.

2. Determinationsofwhetherthecircumstancesat asiteareunusualor

extraordinaryareto bemadeona site-specificbasis. SeeSection734.860. Therefore,

• theIllinois EPA cannotprovideastateddepthatwhich asoil boringoramonitoringwell

wouldbeconsideredanunusualor extraordinarycircumstance.Furthermore,the ...

AdministrativeProceduresAct requirestheIllinois EPAto adoptsuchastatementasa

rule. . ‘ .
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3. Pleaseseeresponseto questionE(2)above.

F.

1. UnderSection732.845(d)(1),theillinois EPAproposeda totalof$3,200

for all on-siteinvestigationplansandatotalof$3,200for all off-site investigationplans.

Pleaseseetheresponseto questionF(2) belowregardingoff-site investigationplans.

2. • As aresultofthis ‘question’the illinois EPAdiscoveredachangethatis

neededto theBoard’sFirstNoticeProposalin orderto maintainconsistencybetween

Parts732’~nd734. The off-siteinvestigationphasein Part732 correspondsto theStage

3 siteinvestigationin Part734. BecausetheBoardprovidedthat costsassociatedwith

Stage3 siteinvestigationsunderPart734mustbereimbursedonatime‘and materials

basis,it shouldlikewisemakecostsassociatedwith off-siteinvestigatiOnsunderPart732

(Sections’.732.845(d)(1)and(2)) reimbursableon atime andmaterialsbasis. TheIllinois

EPA.suggeststhôfollowing amendmentsto Sections732.845(d)(1)and(2) tomakePart ,, ‘ ‘

732 consistentwithPart734 (amendmentsshownin doubleunderlininganddouble

strike-through).Theseamendmentsareconsistentwith the languagefor Stage3 site

investigationssetforth onpage80 oftheBoard’sFirstNoticeOpinion andOrder.

1) Paymentfor costsassociatedwith thepreparationand submission
ofinvestigationplansfor sitesclassifiedpursuantto Section
732.307ofthis Partshallnot exceedthefollowing:

A) A totalof $3,200.00for plansto investigate‘on-site
contamination. ‘ ,

B) PlansA total of $3,200.00forplansto investigateoff-site
contaminationwill bereimbursednursuantto Section
732.850ofthisPart.’ ‘

2) Paymentfor costsassociatedwith field workandfield oversightto
definetheextentof on-sitecontaminationresultingfrom the
releaseshallnot exceedatotal of$390.00perhalf-day,plustravel
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costsin accordancewith subsection(e) ofthis Section. The
numberofhalf-daysshallnot exceed’thefollowing: -

A) Onehalf-dayfor everyfoursoil borings,orfraction
thereof,drilled aspartoftheinvestigationbutnotusedfor
theinstallationofmonitoringwells. Borings in which
monitoringwells areinstalledshallbeincludedin , -

subsection(d)(2)(B)ofthis Sectioninsteadofthis
subsection(d)(2)(A); and ‘ -

- .. - B) Onehalf-dayfor eachmonitoringwell installedaspartof
theinvestigation.

Paymentforcostsassociatedwith field work andfield oversightto
definetheextentof off-sitecontaminationwill bereimbursed
nursuantto Section732.850ofthisPart.

G..... .. ‘ .. ‘ .• .. .

- 1. ... If therequirementsofSection734.330(b)(3)and(4)havenot beenmet

(i.e., thehorizontalandverticalextentofsoil andgroundwatercontaminationexceeding

the” moststringentTier 1 remediationobjectiveshavenotbeendefmed),thenadditional

work is neededto completetheStage3 siteinvestigation. Thereisno Stage4 site

investigation. ‘

H.

1. Pleaseseetheresponseto CW3M’s question20.

I. . . .. , , .

1. . Pleaseseetheresponseto DanielKing’s question29. .

2. Theowneroroperatorwill needto submitan amendedcorrectiveaction

planif theapprovedplan.doesnot addresstheadditionalremediationthatmustbe

conducted.TheIllinois EPA includedall costsassociatedwith thepreparationand

submissionofcorrectiveactionplans,includingamendedcorrectiveactionplans,in the
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maximumpaymentamountsit proposedto theBoardunderSection734.845(c)(1).

Pleasenotethatthereis anadditionalmaximumpaymentamountfor correctiveaction

planamendmentsthat arerequireddueto unforeseencircumstances.SeeSection

734.845(f). -‘ ‘ - . - • .

3. No.

4. TheIllinois EPAwill reviewcostsassociatedwith thepreparationand’

submissionofalternativetechnologycorrectiveactionplansto ensurethat, inter alia, the

costsareeligible forpayment,arereasonable,andarefor’activities thatarerequiredasa

part ofcorrectiveactionanddo notexceedtheminimumrequirementsofthe

EnvironmentalProtectionAct and’theBoard’srules. :. “ ‘ . ‘

5. ‘. This questionis unclear. Thesecondphasethequestionrefersto, .

implementationoftheselectedplan,is not a partoftheplan’spreparationandsubmission::~’

for approval.Furthermore,analternativetechnology’sdesignis-anintegralpartofthe -

remediationplanthatjs reviewedprior to theplans’ implementation.TheIllinois EPA

will behappyto answerthis questionathearingif additionalclarificationofthequestion

is provided. , ‘ . ‘ •.. ‘ ‘

J. • ‘ .

1. Therulesdo notrequirethesubmission‘of individual correctiveaction

completionreportsfor soil remediationandgroundwaterremediation.Thefllinois EPA

includedcostsassociatedwith thesubmissionofall correctiveactioncompletionreports

in themaximumpaymentamountsit proposedto theBoardunderSections732.845(d)(8)

and734.845(c)(4). . ,. ‘ ‘ , . ‘
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K.

1.. The question,asposed,makestheactivities associatedwith the

developmentofTier2 orTier3 remediationobjectivessounddaunting.However,the

activitiesconsistmainlyofenteringminimal datainto computersoftwarethat -“ ‘‘ -.

.automaticallyrunstherequiredcalculations. TheIllinois EPA doesnot believethat

paymentonatime andmaterialbasisis necessaryfor this task. . ‘.‘.

2. • Theillinois EPA doesnot tracktherequestedinformation. -

TheIllinois EPAdoesnot tracktherequestedinformation.

•L. ‘ ‘

1. TheIllinois EPAincludedcostsassociatedwith applicationsfor payment

from theUSTFundthroughoutthemaximumpaymentamountsit proposedfor

professional consultingservicesunder,Section734.845. TheIllinois EPA did not include~

aparticularnumberofapplicationsforpaymentunderanysubsectionofSection734.845.

2. Yes.

3. TheIllinois EPAusedtherateof$80 perhourmultipliedby thetotal

numbers ofhoursallocatedto aparticulartask. Timeassociatedwith seeking

reimbursementwasincludedin thetotalnumberofhoursallocatedto eachtask.

4. Pleaseseetheresponseto questionD(2) above. ‘

5. UndertheBoard’sFirst NoticeProposalcosts,areconsideredreasonable

aslong astheydo,notexceedtheapplicablemaximumpaymentamountlump sumsor

unit rates. ..• ‘ ‘ - ‘ ‘ , ‘ ‘

6. TheIllinois EPAmultiplied eighthoursofpersonneltimebytheaverage

rateof $8Q perhour.’

3.



7. Anunforeseencircumstancethat requirestheamendinent.ofac-orrective

actionplanmayormaynotbe anunusualor extraordinarycircumstance.An owneror

operatorcanseekreimbursementforthepreparationandsubmissionoftheamendedpla&’

underSection734.860if heorshe.canmakethedemonstrationrequiredunderthat

Section. , . . , ‘ .

M. ,

1; ..‘‘ TheIllinois EPA doesnotknowhowthereferencedstatisticswere~•

generatedandthereforedeclinesto answerthis question.’ ,

2. TheIllinois EPAdoesnot knowhowthereferencedstatisticswere

generatedandthereforedeclinesto answerthisques~ion. -‘

3. ‘ TheIllinois EPAbelievestheproposed,ruleswill helpimprove.review

timesandreviewconsistencyin theLUST Program.Inter alia, theproposed’ruleswill ~

helpstreamlinetheLUST Programby allowing for agreaterstandardizationof

informationsubmittedto theillinois EPA. Greaterstandardizationwill allow for shorter,

documentpreparationtime, shorterdocumentreviewtime,and,moreconsistentreviews.

Theruleswill alsohelpsimplify thereimbursementprocessby settingforth theratesthat

are consideredreasonablefor reimbursement‘from theUST Fund. Ownersandoperators

andconsultantswill know theamountsthatwill beconsideredreasonablefor the

activitiesbeingproposed,andtheIllinois EPA caneasilyreviewandapprovecostsas

long astheydo not exceedthe.applicablemaximumpaymentamounts.

4. ,TheIllinois EPA will continueto reviewinformationsubmittedto it to • ‘ ‘

determinewhethertheinformationdemonstrates,compliancewith theEnvironmental

ProtectionAct andtheBoard’sregulations.
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N.

1. TheIllinois EPAwill berevisingits formsto reflectthemorespecific

requirementsoftheBoard’samendedrules. ‘ . .

2. . ‘ The“variability” referredto in.thisquestionis unclear. Theilhinois.,EPA

will behappyto answerthis questionathearingiftdditional clarificationofthe question,

isprovided. : ‘ . . •

3. This questionhasbecomemoot. -The Boardstatedthefollowing in its

FirstNoticeOpinionandOrder: ‘

[T]heBoarddoesnotbelievea definedscopeofwork is requiredfor the lump
summaximum’paymentrates. TheBoard agreeswith theAgencythatthe
variability from siteto siteis accounted‘for in ,the.rates.Furthermore,the
proposal,asadoptedfor first notice,’will includeabiddingprocessfor projects
thatcannotbeundertakenforthemaximumratein SubpartH. TheBoard also’

• feelsthatincludingascopeofwork for everyprojectwould resultin a
• . cumbersomerule andarule thatcoulddefinealmostall tasksoutofthe lump sum

category.Therefore,theBoardfinds thatdefiningthescopeofwork for lump
sumpaymentsis unnecessaryandtheBoardwill notproposesuchlanguage.’

FirstNoticeOpinionandOrder,p. 78.

0. , ‘ , -.

1. . Thefrequencywith whichtheunusualorextraordinarycircumstances

provisionswill beutilizedwill dependuponsite-specificcircumstancesandthenumber

ofownersandoperatorsseekingto utilize theprovisions. ‘

2. , Pleaseseetheresponseto JayKoch’s question3 above..

3. Pleaseseetheresponseto JayKoch’s question3 above. ‘

4. , Section734.860setsforth thedemonstrationthatmustbemadeto utilize

theunusualorextraordinarycircumstancesprovisions. .
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5. Thetypeofinformationrequiredwill dependuponsite-specific

circumstances.

5.[sic] Yes. Final actionsby theillinois EPA onaproposedbudgetoran

applicationfor paymentaresubjectto reviewby theBoard. ~ Section734.505(f)and

734.610(g).

6. TheIllinois EPA is willing to considerpostinginformationonits website,

in anappropriateformat andto theextentresourcesallow,regardingits determinations

on request,sto utilize theunusualorextraordinarycircumstancesprovisions.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY

Kyle Romin~r ‘

AssistantCounsel ‘

DATED: _________

1021NorthGrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276
(217)782-5544
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STATE OF ILLINOIS )

)

COUNTYOF SANGAMON)

PROOFOF SERVICE

I, the undersigned,on oath statethat I haveservedthe attachedIllinois Environmental

ProtectionAgency’sResponseTo Pre-FiledQuestionsOn behalfof the illinois Environmental

ProtectionAgency upon the personto whom it is. directed,by placing a copy in an envelope

addressedto:

DorothyM. Gunn,Clerk MarieTipsord,HearingOfficer
PollutionControlBoard Pollution ControlBoard
JamesR. ThompsonCenter JamesR. ThompsonCenter
100 WestRandolphSt., Ste11-500 • 100 WestRandolphSt., Ste11-500
Chicago,illinois.6060l ‘ Chicago,illinois 60601

SeeAttachedServiceList -

andmailingit from Springfield, Illinois ~

SUBSCRIBEDAI’~DSWORNTOBEFOREME -

..

this i~1idayof_.L..r~e~2 ()o BRENDA~O~1ER* *

.—.~ ~ NOTARY PUBLIC, STATE OF ILLINOIS *
j.~~ ~~c~~ci( ~ .E~I!~~

NotaryPublic

THIS FILING IS SUBMITTED ON RECYCLED PAPER



PrintingServiceList.. rage i 01 ht

OaLe County State’s Attorney Office
Interested Party

Ogle County Courthouse Oregon
110 South Fourth Street, P.O. IL 61061-
Box 395 0395

815/732-1170
815/732-6607

Michael C. Rock, Assistant State’s Attorne

Brown, Hay & Stephens LLP
Interested Party

700 First Mercantile Bank
Building
205 South Fifth St., P.O.. Box
2459

Springfield
IL 62705-
2459

217/544-8491
217/544-9609

Claire A. Manning

Gina Roccaforte,AssistantCounsel

Springfield
IL 62794-
9276

Kyle Rominger, Assistant Counsel
Doug Clay

Hodge Dwyer Zeman
Interested Party.

3150 Roland Avenue
Post Office Box 5776

Springfield
IL 62705-
5776

217/523-4900
217/523-4948

Thomas G. Safley
Sidley Austin Brown & Wood’
Interested Party

Bank One Plaza
- 10 South Dearborn Street

Chicago
IL 60603

312/853-7000
‘312/953-7036

William G. Dickett
414 North Orleans Street
Suite 810

112 West Cook Street

P.O.. Box 360
6295 East Illinois Highway

3150 Roland Avenue

65 E. Wacker Place
Suite 1500

:. Chicago 312/836-1177
IL 60610~-’:e‘312/836-9083

-~ Spr~igfield ‘ 217/793-1858

Woodlawn

15 IL 62898-0360

Kenneth James

Chemical’ Industry Council of Illinois
Interested Party

Lisa Frede
Barnes & Thornburg
Interested Party

Carolyn S. Hesse, Attorney’

Rapps Engineering & Applied Science
Interested Party

2250 E. Devon Avenue
Suite 239

1 North Wacker Drive
Suite 4400

821 South Durkin Drive
- P.O~Box 7349

DesPlaines
IL 60018-
4509

Chicago
IL 60606

Springfield
IL 62791-
7349

312/357-1313
312/759-5646

217/787-2118
217/787-6641

Michael W. Rapps

Environmental Management &

Party Name Role City & State Phone/Fax

IEPA
Petitioner

1021 No~thGrand Avenue
East
P.O. Box 19276

217/782-5544
217/782-9807

Karaganis, White & Magel, Ltd.
Interested Party

Barbara Magel
Illinois ‘Petr-ole.u m Marketers Association.
Interested Party

Bill Fleischi

United Science Industries, Inc. ,

Interested Party

Joe Kelly, PE
Il1in’~isEnvironmental Regulatory Group
Interested Party

Robert A. Messina, General Counsel
~rlson Environmental, Inc.
Interested Party

618/735-2411
618/735-2907

217/523-4942
217/523-4948

Springfield
IL 62703

Chicago
IL 60601

Technologies

2012 West College Avenue NOrmal 309/454-1717
Suite 208 IL 61761 309/454-2711

http://www.ipcb.state.il.us/coollextemal/casenotifyNew.asp?caseid=6286&notifytype=Ser...6/10/2005



PrintingServiceList , -- . Page2of4

Interested Party
Craig S. Gocker, President

Office of the Attorney Generai Chicago 312/814-2.550
Interested Party Floor es IL 60601 312/814-2347

RoseMarie Cazeau, Bureau Chief .

Herlacher Ancileton Associates, LLC . 8731 Bluff Road Waterloo 618/935-2262
Interested Party ‘ . . IL 62298 618/935-2694

Tom Herlacher, P.E., Principal Engineer
Illinois Pollution Control Board ‘ ‘ ‘100 W. Randolph St. ‘ Chicago 312/814-3620
Interested Party ‘ Suite 11-500 IL 60601 312/814-3669
Dorothy M. Gunn, Clerk of.the Board
Marie Tipsord, Hearing Officer

Huff & Huff, Inc. : 512 West Burlington Avenue LaGrange
Interested Party ‘ ‘ ‘Suite 100 IL 60525

James E. Huff, P.E.

Black & Veatch ‘ 101 North Wacker Drive Chicago .

Interested Party ,Suite 1100 ‘ . IL 60606
Scott Anderson

Posegate&Denes 111 N. Sixth Street . . Springfield 217-522-6152

Claire A. Manning
Marlin Environmental, Inc 1000 West Spring Street ~ 84’~-~68-8855

Me~ànieLoPiccolo, Office Manager , e LoPft:~

Illinois Department of Natural Resources ‘ ‘ Springfield , . 217/-782-1809
InterestedPart~- ‘ . . , One Natural Resources Way ‘ 217/S24-9640

Stanley Yonkauski ‘ .

Burroughs, Herler, Broom, MacDonald, 103 W. Vandalia Street Edwardsville , 618/656-018.4

Interested Party Suite 300 ‘ IL 62025 618/656-1801
Musette H. Vogel

EcoDigital Development LLC ‘ P0 Box 360 • Woodlawn (618) 735-
Interested Party - . 6295 East Illinois Hwy 15 , IL 62898 2411

Joe Kelly, VP Engineering . . ,

Great Lakes Analytical Buffalo Grove (847) 808-
Interested Party ‘ ‘ 1380 Busch Parkway IL 60,089 7766

A.J Pavlick ‘ .

CSD Environmental Services, Inc ‘ . Springfield
- Interested Party ‘ 2220,Yale Boulevard ‘ IL 62703 ‘ 217-522-4085

Joseph W. Truesdale, P.E. .

CORE G:ological Services, Inc. 2621 Monetga, Suite C - 217-787-6109

Ron Dye, Président-- ‘ . ‘

Clayton Group Services Inc 3140 Finley Road . Grove 630.795.3207
n e ,,y . IL60515

Monte Nienkerk , . -

r~t~ . 2231 W. Altorfer Dr. 309-692-9688
Kurt Stepping, Director of Client Services .

http://www.ipcb.state.il.us/cool/externallcasenotifyNew.asp?cas’eid=6286&notifytype=Ser. .. 6/10/2005



PrintingServiceList.... Page3 o14

Atwell-Hicks, Inç~
Interested Party
ThomasM. Guist, PE, Team Leader

CW3M Company, Inc.
Interested Party

Jeff Wienhoff
Suburban Laboratories, Inc.
Interested Party
Jarrett Thomas, V.P.

Environmental Consulting& Engineering4,
Inc.
Interested Party

Richard Andros, P.E.
MACTEC Engineering & Consulting, Inc.
Interested Party

Terrence W. Dixon, P.G.
Illinois Department of Transportation
Interested Party

Steven Gobelman
SEECO Environmental Services, Inc.
Interested Party

Collin W. Gray
Henlacher Angleton Associates, LLC
Interested Party.

Jennifer Goodman
United Environmental Consultants, Inc.
Interested Party

GeOrge F. Moncek
McGuire ‘Woods LLP’
Interested Party

David Rieser
Greensfelder, Hemker & Gale
Complainant

Tina Archer, Attorney
Midwest Engineering Services, Inc.
Interested Party

En Curley, Env. Department Manager
American EnvirOnmental Corp.
Interested Party

Ken Miller, Regional Manager
AppIled Environmental Solutions,jjj~
Interested Party

Delete Me 2
Secor International, Inc.
Interested Party

Daniel J. Goodwin
Caterpillar, Inc.
Interested Party

Eric Minder, Sr. Envirohmental Engineer
K-Plus Environmental
Interested Pa’rty

940 East Diehi Road ‘ Naperville ‘630 5770800
Sute 100 IL 60563

701 South Grand Ave. West Springfield . 217~522-8001’

4140 Lift Drive. Hillside 70&-544-3260

551 Roosevelt Road Glenn Ellyn

#309 ‘ IL 60137

8901 N. Industrial Road

2300 Dirksen Parkway Springfield

Tinley Park7350 Duvon Drive IL 60477

Alton522 Belle Street IL 62002. . ‘-: -

119 East Palatin Road . , Palatine
Suite 101 ‘ - IL 60067. “. ~‘

77 W. Wacker ‘ Chicago 31 ‘ 4 -8100
Suite 4100 ‘ IL 60601

10 S. Broadway ‘ St. Louis ‘ 314-241-9090
Suite 2000 ““MO ‘63104

4243 W. 166th Street 708-535-9981

3700 W. Grand Ave., Suite A Springfield. 217/585-9517

P 0 Box 1225 Centralla 6185335953

Springfield

400 Bruns Lane IL 62702

100 NE Adams Street ~O~~29 3096751658

Suite 1000 Chicago 312-207-1600
600 W. Van Buren Street IL 60607

http://www.ip,cb.state.il.us/coo1Jexterna1JcasenotifyNew.asp?caseid~6286&notifytype~Ser...6/10/2005



rrinnngservlceLlst.... ‘ ‘

Daniel Caplice . ‘ .

Illinois Society of Professional Engineers 300 West Edwards Springfield 217-544-7424
Interested Party IL’ 62704 217-525-6239

Kim Robinson .

Brittan Bolin . ‘

GEl Consultants, Inc. 243 North Lindbergh Blvd. St. Louis
Interested Party Suite ,312 7851 ‘ 314-569-9979

Daniel 3. Goodwin, P.E. ‘

Total number of participants: 52
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